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April 20, 2026

Via federal erulemaking portal
	Chief Counsel’s Office
Attention: Comment Processing
Office of the Comptroller of the Currency
400 7th Street SW, Suite 1E–216
Washington, DC  20219


Re:	OCC–2026–0001 – Bank Appeals Process
To Whom It May Concern:
We enthusiastically support OCC–2026–00010F[footnoteRef:1] and the efforts of the Office of the Comptroller of the Currency (“OCC”) to strengthen the independence and fairness of its appeals process.  We respectfully suggest that in its final rulemaking, the OCC further strengthen its proposal by aligning it with the Guidelines for Appeals of Material Supervisory Determinations (“Guidelines”) of the Federal Deposit Insurance Corporation (“FDIC”).1F[footnoteRef:2]  [1:  91 Fed. Reg. 7,163, 7,163-80 (Feb. 17, 2026). ]  [2:  91 Fed. Reg. 3,184, 3,184-94 (Jan. 26, 2026).  ] 

Independence of the Final Reviewing Authority. The FDIC’s Guidelines provide that reviewing panels from the FDIC’s Office of Supervisory Appeals (“Office”) at the second and final level of review will be staffed by officials who are not otherwise employed by the FDIC.2F[footnoteRef:3]  [3:  91 Fed. Reg. at 3,191 (“However, current FDIC employees are not eligible.”). ] 

To improve the independence of the OCC’s appeals process as well as supervised entities’ confidence in that independence, the OCC similarly should provide that its Appeals Board may not be staffed by current OCC employees. If the OCC’s Chief National Bank Examiner is a permanent member of the Appeals Board, supervised entities will have concerns that the Chief National Bank Examiner will dominate the decision-making process due to his perceived expertise and gravitas, particularly as the two other members of the proposed Appeals Board will serve one-year terms not eligible for renewal.  The Chief Bank Examiner’s status as a permanent employee of the OCC also will raise questions for supervised entities about his independence and objectivity, impairing their confidence in the impartiality and fairness of the appeals process. 
Requirement for Industry Experience. The FDIC has provided that each of its three-person reviewing panels from the Office will include at least one person with “industry experience,” defined as “having worked at a bank or for a company that provides services to banks or banking-related services.”3F[footnoteRef:4]  This is prudent,  as “a diversity of perspectives on panels is valuable” and “industry experience, along with supervisory or examination experience, can provide valuable experience with the supervisory process.”4F[footnoteRef:5]   [4:  91 Fed. Reg. at 3,191. ]  [5:  91 Fed. Reg. at 3,186. ] 

The OCC’s appeals process would benefit from a similar diversity of perspectives on the Appeals Board.  The three-person Appeals Board should include at least one individual with “industry experience,” such as a former banker or private practice regulatory attorney.  
While the OCC has proposed that the two term appointees to the Appeals Board have “relevant experience and expertise, either in government or in the private sector,” the OCC’s proposal would not ensure a diversity of perspectives on the Appeals Board.5F[footnoteRef:6]  By the proposal’s own terms, it would be permissible for 100 percent of the Appeals Board to be persons with relevant experience only in government – not in industry.  Whereas the FDIC has required a diversity of perspectives on reviewing panels that will promote unbiased decision-making, the OCC’s proposal leaves room for abuse and bias by appointing only current or former government officials as term appointees to the Appeals Board.  [6:  91 Fed. Reg. at 7,179.] 

Information Sharing. The FDIC provides for information sharing at the second and final level of appeal:
Materials concerning an appeal submitted to the Office by either the relevant [FDIC] Division or an appealing institution, including any communication concerning the substance of appeal between the Office and supervisory staff, will be shared with the other party to the appeal, subject to applicable legal limitations on disclosure, on a timely basis. The Office will provide the reasons for any redactions to the appealing institution.7F[footnoteRef:7] [7:  91 Fed. Reg. at 3,194. ] 

The FDIC adopted its information-sharing provision in 2022 after acknowledging that “basic notions of fairness support a requirement that both parties to the appeal are aware of the information considered by the decisionmaker.”8F[footnoteRef:8] [8:  87 Fed. Reg. 77,112, 77,113 (Dec. 16, 2022). ] 

	The OCC similarly should provide that, at a minimum, the review record and any other materials and communications concerning an appeal submitted to the Appeals Board will be shared with the appealing entity.  Ex parte communications with the Appeals Board should not be permitted.  An appealing entity cannot be expected to respond effectively to secret arguments or evidence, and allowing supervisory or other OCC staff to communicate sub silentio with the Appeals Board unfairly stacks the deck against the appealing entity. 
Who May Submit the Appeal. The FDIC’s Guidelines provide that an institution may submit an appeal, but do not require that an appeal be submitted by an institution’s president or CEO.[footnoteRef:9]  [9:  91 Fed. Reg. at 3,192 (“An institution may file a request for review of a material supervisory determination . . . .”) & 3,193 (“An institution that does not agree with the written determination rendered by the Division Director may appeal that determination to the Office . . . .”). ] 

In practice, many intra-agency appeals are submitted to the OCC and the FDIC by counsel to financial institutions.  The OCC should not specify that “[i]f the appeal is by a financial institution, the institution’s president or chief executive officer must submit the appeal.”[footnoteRef:10]  What is important is that submitting the appeal is approved by the institution, not the mechanics of who submits it.     [10:  91 Fed. Reg. at 7,178. ] 

	Oral Presentation.  The FDIC’s Guidelines provide that an appealing institution may request an oral presentation before the Office wherein the appealing institution and supervisory staff are permitted to present their positions on the issues raised in the appeal and to respond to questions from the reviewing panel.6F[footnoteRef:11] [11:  91 Fed. Reg. at 3,193. ] 

	The OCC also should allow an appealing supervised entity to request an oral presentation at which arguments can be made and questions answered. The opportunity to hear the parties present their arguments and, more important, the opportunity to ask questions will benefit the Appeals Board and will lead to more informed and thoughtful decision-making.  
It also will level the playing field.  In the absence of an opportunity for oral presentation and in the absence of a prohibition on ex parte communications with supervisory staff, it can be expected that supervisory staff will have the opportunity to communicate with the Appeals Board to present their arguments and to answer the Appeals Board’s questions, without the appealing institution’s knowledge.[footnoteRef:12]  Indeed, we suspect that such ex parte communications from supervisory staff may have disadvantaged appealing entities in the OCC’s current appeals process, which culminates in an appeal to the OCC Ombudsman.  [12:  Cf. 91 Fed. Reg. at 7,178 (OCC proposal providing: “The Appeals Board will solicit the views of the supervisory office involved in issuing the material supervisory determination.  The Appeals Board may also supplement the review record by soliciting the views of other OCC staff, staff of other supervisory agencies, or other sources.”). ] 

	In the authors’ experience, the OCC Ombudsman strongly discouraged oral presentation from appealing entities, almost to the point of stating that he would ignore it if it were attempted. The OCC Ombudsman thus deprived himself of a meaningful opportunity to explore the arguments made by appealing entities, including through oral questioning and discussion.  It is notable that, unlike the OCC Ombudsman, the FDIC has incorporated oral presentation for many years in its appeals process – evidently, because the FDIC has found oral presentation to be helpful to decision-making.  The OCC should align its appeals process with the FDIC by allowing for oral presentation at which both sides may be present to make arguments and answer questions. 
Appealable Determinations. The FDIC has clarified that appealable material supervisory determinations include “[d]ecisions to initiate informal enforcement actions (such as memoranda of understanding).”9F[footnoteRef:13]   [13:  91 Fed. Reg. at 3,192.] 

The OCC similarly should specify that this category is included within the definition of “material supervisory determination.” In addition, the OCC should specify that material supervisory determinations in supervisory letters can be appealed, in addition to material supervisory determinations in reports of examination.10F[footnoteRef:14]   [14:  Cf. 91 Fed. Reg. at 7,198 (“A ‘material supervisory determination’ for purposes of this subpart means any agency or supervisory decision or action, including, but not limited to, the following . . . Material supervisory
determinations such as matters requiring attention, compliance with enforcement actions, or other conclusions in the report of examination.” (emphasis added)). ] 

Formal Enforcement Actions.  The FDIC provides that institutions can appeal the facts and circumstances underlying certain pending or proposed formal enforcement actions (i.e., pending or proposed formal enforcement actions that the FDIC has not noticed are based on unsafe or unsound practices under Section 8 of the Federal Deposit Insurance Act (“FDIA”), violations of law or regulations relating to AML/CFT, or violations of an institution’s sanctions compliance).11F[footnoteRef:15]  In making this change, the FDIC explained that “there is value in expanding institutions’ appellate rights to allow appeals in certain cases where an enforcement action is proposed or pending” – particularly because “the facts underlying formal enforcement actions are often relevant to ratings decisions.”12F[footnoteRef:16]  Moreover, formal enforcement actions brought under authorities other than Section 8, AML/CFT laws or regulations, or sanctions compliance “are less likely to involve concerns that need to be addressed urgently.”13F[footnoteRef:17] [15:  91 Fed. Reg. at 3,192; see also id. at 3,188. ]  [16:  91 Fed. Reg. at 3,188.]  [17:  91 Fed. Reg. at 3,188.] 

The OCC should adopt a similar policy. Where unsafe or unsound practices, AML/CFT, and sanctions compliance are not implicated, a supervised entity should be permitted to appeal the facts and circumstances underlying a pending or proposed formal enforcement action. Merely allowing the institution to “challeng[e] whether the OCC appropriately followed agency policies and standards in reaching the determination”14F[footnoteRef:18] is insufficient, as the facts underlying formal enforcement actions often are relevant to ratings decisions and as urgent supervisory concerns are unlikely where unsafe or unsound practices, AML/CFT, and sanctions compliance are not implicated.  [18:  91 Fed. Reg. at 7,178. ] 

***
Thank you for your courtesies and for the important work that you are doing.  While the OCC’s proposal represents an important step forward, aligning the OCC’s appeals process with the FDIC’s Guidelines would further enhance the independence and fairness of the process. 

Very truly yours,


/s/ 

Dustin N. Nofziger
Partner
Pinchus D. Raice
Partner
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