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Federal Deposit Insurance
Corporation Should Modernize
Its Regulations on Confidential
Supervisory Information

Dustin N. Nofziger and Pinchus D. Raice*

In this article, the authors urge the Federal Deposit Insurance Corporation
(FDIC) to join its peers by clarifying that a supervised financial institu-
tion may disclose confidential supervisory information to counsel for the
purpose of obtaining legal advice immediately—without the need for prior
authorization from the FDIC.

Each of the federal banking agencies, as well as the New York
State Department of Financial Services (DFS), permits supervised
financial institutions to disclose confidential supervisory informa-
tion (CSI) to their outside regulatory counsel for the purpose of
obtaining legal advice. The Federal Deposit Insurance Corporation
(FDIC) is the lone outlier that insists that supervised financial
institutions obtain its authorization prior to disclosing CSI to
counsel. This insistence materially interferes with the attorney-
client relationship, prejudices intra-agency appeals (which have
short deadlines) of FDIC material supervisory determinations, and
delays the provision of informed legal advice. The FDIC should join
its peers by clarifying that a supervised financial institution may
disclose CSI to counsel for the purpose of obtaining legal advice
immediately—without the need for prior authorization from the
FDIC.

What Is CSI?

The banking agencies use different nomenclature for CSI—
“exempt records” in the case of the FDIC and the National Credit
Union Administration (NCUA), “non-public OCC information” in
the case of the Office of the Comptroller of the Currency (OCC),
and “confidential supervisory information” in the case of DFS, the
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Board of Governors of the Federal Reserve System (Federal Reserve
Board), and the Bureau of Consumer Financial Protection (CFPB).

The concept is the same despite the differences in nomencla-
ture. The banking agencies consider their reports of examination,
supervisory letters, and other supervisory communications (as well
as the contents thereof) to constitute CSI. In fact, the agencies may
even consider “internal bank documents discussing or describing”
CSI to constitute CSL.!

CSI is considered to be the agency’s property, and is protected
from unauthorized disclosure as such. Indeed, some federal bank-
ing agencies print on their reports of examination and supervisory
correspondence that unauthorized disclosure is not only a viola-
tion of the agency’s regulations governing CSI but also is subject
to federal criminal prosecution for conversion of U.S. government
property under 18 U.S.C. § 641.

Other Banking Agencies Do Not Interfere in
the Attorney-Client Relationship by Prohibiting
Supervised Institutions from Disclosing CSl to
Legal Counsel

Despite the acknowledged importance of keeping CSI confi-
dential (e.g., to prevent a run on the bank), most regulators have
dealt with the issue of disclosure to a financial institution’s counsel
sensibly.

Since 1998, for example, the NCUA has allowed supervised
credit unions to disclose CSI to their “agents properly entitled to
such information for the performance of their official duties”* (In
the authors’ experience, the NCUA interprets outside counsel to
constitute an “agent” of a credit union.) Since 2011, the OCC has
provided that supervised financial institutions may disclose CSI to
persons or organizations officially connected with the institution as
attorneys “[w]hen necessary or appropriate for business purposes.”
Since 2013, the CFPB also has provided that supervised financial
institutions may disclose CSI to their counsel.*

Historically, while the Federal Reserve Board’s regulations were
on paper somewhat more restrictive, it took a liberal approach to
allowing counsel to access CSI. The Federal Reserve Board per-
mitted counsel to review CSI in person on a supervised financial
institution’s premises without prior authorization.” Moreover, in the
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authors’ experience, it liberally granted requests for off-premises
review by providing supervised financial institutions with ongo-
ing authorization to disclose CSI to counsel for as long as counsel
represented the institution.

After advocacy by the authors,® in 2020 the Federal Reserve
Board officially modernized its regulations, and formalized its
liberal approach, by adopting the OCC standard.” Like the OCC,
the Federal Reserve Board now allows supervised financial institu-
tions to disclose CSI to counsel “[w]hen necessary or appropriate”
in connection with the provision of legal services to the supervised
financial institution.®

DES, meanwhile, historically had no regulations concern-
ing CSI. In the authors’ experience, however, DFS contended
behind closed doors that Section 36.10 of the New York Banking
Law prohibited disclosure of CSI to counsel absent DFS’s prior
authorization, and, further, that DFS could ask invasive questions
about which documents a supervised financial institution sought
to disclose to counsel and why. The authors objected strongly to
these unreasonable practices, including on the grounds that DFS
had no authority under Section 36.10 to prohibit or condition the
disclosure of CSI to counsel.’

After several years of advocacy by the authors,'® in 2021 DFS
promulgated a CSI regulation that permits supervised financial
institutions to disclose CSI to their counsel without prior autho-
rization, provided that counsel acknowledges in writing that the
disclosed information is confidential and agrees not to disseminate
the information." While it continues to be unclear that DFS has the
authority to prohibit or restrict counsel’s access to CSI under Sec-
tion 36.10," DFS has mooted the issue by allowing counsel to access
the records needed to advise their financial institution clients.

The FDIC Departs from the Regulatory
Consensus by Materially Interfering in the
Attorney-Client Relationship

As a result of the Federal Reserve Board and DFS’s recent
promulgation of rules to explicitly permit disclosure of CSI to
counsel, the FDIC today is an outlier. It is the sole federal agency
that contends that it may materially interfere in the attorney-client
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relationship by requiring supervised financial institutions to obtain
authorization before disclosing CSI to counsel.

Under the FDIC’s regulations, a supervised depository institu-
tion must submit a request to the FDIC to disclose CSI “to anyone
who is not a director, officer or employee of the depository insti-
tution” that “specif[ies], with reasonable particularity, the record
sought, the party’s interest therein, and the party’s relationship to
the depository institution to which the record relates.”"* As outside
counsel are not “director[s], officer[s], or employee[s]” of their
financial institution clients, the FDIC thus purports to prohibit
financial institutions from disclosing CSI to their counsel absent
ad hoc FDIC authorization.

This situation is untenable for several reasons. For one thing,
the FDIC can be untimely in responding to requests to disclose
CSI to counsel. At times, the FDIC also can unreasonably limit the
materials that a depository institution may disclose to counsel, even
to the point of requiring the financial institution to redact material
from reports of examination and other documents that the FDIC
does not consider relevant to counsel’s remit.

But just as important, the FDIC’s existing CSI rules deter finan-
cial institutions in tense regulatory situations from seeking legal
advice. In such situations, many depository institutions will simply
forgo legal advice rather than risk, in their perception, “raising the
temperature” with the FDIC by requesting authorization to disclose
CSI to counsel. Depository institutions are entitled to the advice
of counsel in regulatory matters, particularly where the FDIC’s
actions may be unlawful or unwarranted. The FDIC should not
interject itself between depository institutions and their counsel
to deter, delay, or obstruct the provision of informed legal advice.

Concluding Thoughts and Recommendation

The FDIC should join its federal and state brethren in modern-
izing its CSI regulations to allow supervised depository institutions
to immediately disclose reports of examination and other CSI to
their outside regulatory counsel. In our opinion, the FDIC should
join the Federal Reserve Board in adopting the OCC standard,
which is both sensible and time-tested. A supervised depository
institution should be permitted to disclose CSI to counsel when,
in the institution’s judgment, it is “necessary or appropriate for
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business purposes.” We hope that the FDIC will undertake the
straightforward, but important, project of modernizing its CSI
regulations under Acting Chairman Travis Hill’s leadership.

* Dustin N. Nofziger (dnofziger@pryorcashman.com) is a counsel at
Pryor Cashman LLP and a member of the firm’s Financial Institutions Prac-
tice. Pinchus D. Raice (praice@pryorcashman.com), a partner at the firm,
co-chairs the firm’s Financial Institutions Practice.

1. See The Federal Reserve System, Confidential Supervisory Informa-
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independent auditor”); Office of Thrift Supervision Integration; Dodd-Frank
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supervised financial institution, and shall not make or retain any copies of
such information; (ii) The certified public accountants or legal counsel shall
not disclose the confidential supervisory information for any purpose without
the prior written approval of the Board’s General Counsel except as neces-
sary to provide advice to the supervised financial institution, its parent bank
holding company, or the officers, directors, and employees of such supervised
financial institution and parent bank holding company””).

6. Letter from Pinchus D. Raice, chair, Banking Committee, Brooklyn
Bar Association, to Anne E. Misback, Secretary, Board of Governors of the
Federal Reserve System (Aug. 13, 2019), https://www.pryorcashman.com/
dustin-n-nofziger/news/raice-letter-leads-to-changes-to-federal-reserve-
boards-regulations-on-confidential-supervisory-information.

7. See 12 C.ER. § 261.21(b)(3) (“When necessary or appropriate in
connection with the provision of legal or auditing services to the supervised
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fidential supervisory information to its legal counsel or auditors”); Rules
Regarding the Availability of Information, 85 Fed. Reg. 57,616, 57,616 (Sept.
15,2020) (“[T]he [Federal Reserve] Board has explored areas where it would
be appropriate to harmonize the final rule with the rules of the other Federal
banking agencies and the CFPB. A key opportunity for harmonization we
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rule, we adopted the Office of the Comptroller of the Currency’s (‘'OCC’)
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12. See supra notes 9 and 10.
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may be disclosed only in accordance with the conditions and requirements
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