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Recent social changes are rapidly increasing the importance of the 

right of publicity, or the right to exploit an individual's name, image, 

voice and likeness — or NIL. 

 

Artificial intelligence has achieved the stunning capacity to generate 

convincing content showing anyone, including celebrities and long-

dead historical figures, saying or doing anything. In addition to the 

threats posed by deceptive deepfakes, AI's ability to instantly conjure 

detailed creative works and performances has already contributed to 

costly Hollywood strikes.[1] 

 

At the same time, an entirely new profession — the social media influencer — has become a 

substantial economic force. Dependent on the value of their identities and the followers they 

attract, these creators (there are reported to be 50 million) are projected to earn $13.7 

billion this year, with 59% coming from brand sponsorships.[2] 

 

In the sports world, the NCAA recently began allowing student athletes to enter deals 

exploiting their NIL for the first time. In May, the NCAA tentatively settled antitrust claims 

in In re: College Athlete NIL Litigation in the U.S. District Court for the Northern District of 

California. The deal called for the distribution of $2.75 billion to athletes who had been 

prevented from exploiting their NIL rights by NCAA rules.[3] 

 

In response to these profound changes, lawmakers are seeking to enact greater protections 

for NIL. The U.S. Patent and Trademark Office is scheduled to hold a roundtable discussion 

Aug. 5 concerning whether federal NIL legislation is appropriate.[4] 

 

In October 2023, U.S. senators introduced the Nurture Originals, Foster Art and Keep 

Entertainment Safe, or No Fakes, Act [5] and this January, U.S. 

representatives introduced the No Artificial Intelligence Fake Replicas And Unauthorized 

Duplications, or No AI Fraud, Act.[6] Both of these proposals are designed to address digital 

replicas generated by AI. Legislators have also recently proposed the Take It Down Act 

to specifically address sexually explicit AI-generated images, and at least seven pieces of 

federal legislation to address NIL rights in college athletics.[7] 

 

States have also been enacting reforms. Tennessee's Ensuring Likeness, Voice and Image 

Security, or ELVIS, Act, which is designed to broaden that state's right of publicity 

substantially, just came into effect July 1. 

 

Since 2019, approximately 40 states have passed laws allowing student athletes to enter 

into NIL contracts.[8] Several states have also passed laws to punish so-called catfishing, or 

deception through a fake online profile.[9] 

 

This article considers the challenges presented by existing right of publicity laws and 

outlines the issues that federal lawmakers should consider before enacting new legislation. 

 

The Problematic Patchwork of State Law 

 

Currently, the right of publicity is governed exclusively by state law. This results in an 
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unpredictable patchwork that makes it difficult to manage rights, while also chilling 

expression. 

 

In fact, legal scholars, like University of Illinois Chicago Law School adjunct 

professor Jonathan Jennings, have commented that applying this "confusing patchwork"[10] 

provides less certainty than almost any other area of law, owing to diverse choice of law 

rules and substantive differences between state laws.[11] 

 

With respect to choice of law, some states' courts apply the law of the state where the right 

was infringed. Some apply the law of the state where the injury was suffered. Some look to 

the state where the likeness gained commercial value, and some consider which state has 

the most significant relationship to the dispute.[12] 

 

Some apply a governmental interest analysis, some apply the law of the state where the 

individual is domiciled at the time of the infringement, or where they were domiciled at the 

time of their death.[13] Some look to the law of one state to determine whether the right 

exists, then another to evaluate whether it was infringed.[14] The analysis is complicated 

further where the plaintiff is a licensee or assignee, rather than the identityholder.[15] 

 

What is more, each state has differing substantive laws. In some states, the right is 

protected by statute. In others, it is protected at common law. Some states apply law from 

both sources, and some have no recognized rights at all. Some states protect only those 

identityholders who can show commercial value.[16] Some protect only a name or image, 

and others extend protection to include a voice, signature or other distinguishing features. 

 

Some protect rights of dead citizens, and some only protect the rights of the living. Some 

allow rights to be assigned. Some states allow recovery for mental distress, and others limit 

recovery to the diminished commercial value of an identity. Some allow for the recovery of 

statutory damages, profits, attorney fees or punitive damages.[17] Some bar claims after 

one year, others as many as six. 

 

Nationwide injunctions,[18] which are more critical to policing rights than ever, are also 

complicated by the potential for conflicts. For example, a state may seek to enjoin post-

mortem usages in another state that does not recognize them. Or, a plaintiff might seek to 

recover damages for publications in states where the claim would be time-barred. 

 

Recent U.S. Supreme Court decisions have also contributed to the uncertainty. For example 

in June 2023, in Jack Daniel's Properties Inc. v. VIP Products LLC,[19] the Supreme 

Court cast doubt on the application of the Rogers v. Grimaldi test, which for years has 

provided a defense against right of publicity claims where the usage had artistic relevance 

to the expressive work. 

 

And in May 2023, in Andy Warhol Foundation for the Visual Arts Inc. v. Goldsmith,[20] the 

Supreme Court diminished the "transformative" concept within the copyright fair use 

analysis, which has been applied as a defense to right of publicity claims. [21] 

 

Key Considerations for a Carefully Crafted Federal Solution 

 

The idea that a federal right of publicity should clean up this existing state law morass is not 

new. In fact, there have been calls for its enactment for decades, including from 

the American Bar Association[22] and the International Trademark Association.[23] Now, 

Congress appears poised to act, spurred by the ease with which identities can be co-opted 

by generative AI. 
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But before any new law is passed, lawmakers should be certain to consider the following 

issues that have evolved within our state laboratories of democracy and the courts. 

 

Scope 

 

Congress should consider how narrowly to define the right, which is most broadly articulated 

as protecting against the unauthorized appropriation of one's identity for another's 

advantage. Congress should consider what identifying features should be protected in 

addition to name, image, voice and likeness. 

 

Subsidiary questions include whether to limit claims to commercial uses, and whether to 

create separate claims for deceptive usages, sexually explicit usages or usages that 

compete with a performer's real-life work. 

 

Transferability 

 

Whether a federal right of publicity should be transferable is a hotly contested issue. Some 

have proposed durational limitations on transfers during one's lifetime.[24] 

 

University of Pennsylvania Carey Law School professor Jennifer Rothman has proposed a 

prohibition on transfers and a seven-year limitation on licenses.[25] Others have proposed 

much longer periods. Alternative options include a writing requirement, a right to limit 

sublicensing usages that an identityholder finds unacceptable, and the right for minors to 

renegotiate contracts upon reaching the age of majority. 

 

Post-Mortem Rights and Descendability 

 

Most states recognize posthumous right of publicity claims, but some do not. For states that 

do recognize these rights, the period of protection ranges widely from 10 to 100 years, or 

even indefinitely so long as the rights remain in use.[26] Some states' laws also reach back 

to create rights in individuals who died before they were passed.[27] 

 

Another question is whether ownership of posthumous rights may, as in Florida, be limited 

to heirs or licensees who were granted the right during the decedent's lifetime. Notably, 

the U.S. Senate's No Fakes Act proposes a period extending 70 years after the death of the 

identityholder.[28] 

 

Special Protections for Performances 

 

Whether special rights should be granted to performers or athletes is another question. 

The U.S. House of Representatives' proposed No AI Fraud Act requires that any contract 

authorizing the use of NIL for a performance created by generative AI be in writing, that the 

licensor be over 18 and represented by counsel, or that the deal be governed by the terms 

of a collective bargaining agreement, which are common in professional sports.[29] 

 

Class Action Availability 

 

Federal legislation would be more compatible with class action litigation than the current 

state law patchwork, which has been cited as a basis to reject class certification.[30] This 

may become more relevant as AI continues unlicensed training on photos and recordings of 

celebrities and ordinary people. It would also more easily enable college and professional 

athletes to vindicate their rights. 
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Preemption of State Laws 

 

Preemption would provide greater certainty concerning the legality of proposed usages, 

which would make claims more efficient to pursue, combat a rising tide of infringements and 

eliminate forum shopping. 

 

On the other hand, adding a new layer of federal law on top of existing state right of 

publicity laws would contribute to, rather than resolve, uncertainty surrounding NIL rights. 

 

Another consideration is the extent to which a preemptive right should unsettle contracts 

involving preexisting state publicity rights. 

 

Statute of Limitations 

 

Current proposed legislation provides for three- and four-year statutes of limitations, and 

expressly incorporates the so-called discovery rule,[31] which some states have adopted 

and which was at the center of several recent Supreme Court cases in connection with 

claims for copyright infringement.[32] 

 

However, other states have rejected the discovery rule, finding that it conflicts with the 

single-publication rule, which holds that a claim accrues at the time of first publication and 

not upon subsequent publications.[33] 

 

Internet Service Provider Liability 

 

There is a federal circuit split as to whether internet service providers are protected from 

right of publicity claims,[34] based on questions of whether the right is an intellectual 

property one and therefore exempted from immunity under the Communications Decency 

Act.[35] 

 

Any federal legislation should seek to resolve this uncertainty, and address whether claims 

against online service providers require a showing of knowledge that a usage is 

unauthorized, or whether a notice and take down scheme similar to Section 512 of the 

Copyright Act is appropriate. 

 

Harm Recognized 

 

Under existing state law, damages can generally be recovered for harm to the value of a 

plaintiff's commercial identity. Whether a plaintiff may recover for harm to reputation or for 

pain and suffering — which the proposed No AI Fraud Act covers — varies from state to 

state.[36] 

 

Available Relief 

 

In addition to damages for actual harm, Congress could deter infringing usages by providing 

for statutory damages or recovery of profits. Punitive damages for willful misappropriation, 

and attorney fee awards are also potential features, each of which are included in versions 

of current proposed legislation. 

 

Injunctions seeking to stop distribution of infringing material, which are often sought in 

connection with right of publicity claims, should be explicitly addressed as well.[37] 

 



First Amendment Protections 

 

Many state laws specifically exempt certain categories of uses from liability so as not to 

infringe upon First Amendment rights.[38] The proposed No Fakes Act takes this approach, 

exempting specific uses for the purposes of comment, criticism, scholarship, satire or 

parody; that are de minimis or incidental; or that are made in connection with news, public 

affairs, or sports reporting; or in a documentary, docudrama, or historical or biographical 

work.[39] 

 

By contrast, the draft No AI Fraud Act merely states that "First Amendment Protections shall 

constitute a defense," and lays out considerations including the commerciality of the usage, 

whether the likeness is necessary for, and relevant to, the expressive purpose of the work, 

and whether the use competes with the value of the identityholder's work as a creator or 

performer. 

 

While it has been evident for years that a federal right of publicity would provide more 

predictability and certainty, there was little appetite for enacting new protections until 

recent advances in generative AI. To pave the way for a more consistent and coherent 

system of rights, legislation codifying a federal right of publicity should take care to consider 

these issues and strike the right balance between identityholders' rights, freedom of 

expression, fostering technological innovation and encouraging economic growth. 
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[37] See e.g., N.Y. Civ. Rights Law § 51 ; Michaels v. Internet Entm't Grp. Inc., 5 F. Supp. 

2d 823 (C.D. Cal. 1998). 

 

[38] See e.g., Cal. Civ. Code §§ 3344(d) and 3344.1(j); Cal. Civ. Code § 3344.1(a)(2). 

 

[39] NO FAKES Act §2(c)(3). 
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