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Cashman LLP or LexisNexis®, Mealey Publications™. 
Copyright © 2023 by Christopher C. Loeber and Helen 
P. Hunter. Responses are welcome.]

The wildfires that burned through Maui in mid-
August 2023 have resulted in the loss of over 100 
lives. That figure represents the highest wildfire 
death count in US history over the past century – 
and it may climb as families and authorities search 
for hundreds still missing. Of those who managed to 
survive, scores still felt the direct impact: suffering 
burns, smoke inhalation, and other fire-related inju-
ries. The property damage was equally severe. On the 
island’s west coast alone, the wildfires damaged or 
destroyed over 2,200 structures, 86% of which were 
residential and 9% of which were commercial – to 
say nothing of the irreplaceable historic and cultural 
sites. Current estimates place the total damage in 
excess of $5 billion dollars.

As the people of Maui begin to account for their losses 
and look to recovery, the lawsuits have begun. And 
all eyes have turned to Hawaiian Electric Company, 
Inc. (“HECO”), the public utility that operates and 
maintains power lines on Maui. 

Maui residents have already initiated a class-action 
suit against HECO and its related business enti-
ties alleging, among other things, that HECO 
negligently constructed, maintained, and failed 
to de-energize its power lines and other electrical 
equipment despite fire risk. The proposed classes 
of plaintiffs include all persons and entities who 
suffered real property loss, personal property loss, 
business loss, and/or personal injury as a result of 
the wildfires in and around the town of Lahaina. 
Notably, the County of Maui filed a separate law-
suit alleging injuries flowing from the multiple 
contemporaneous wildfires on Maui, such injuries 
including damage to infrastructure, loss of natural 
resources, real and personal property damage, fire 
suppression costs, and loss of tax revenue. 

The Maui suits are reminiscent of similar legal ac-
tions brought by residents of California, Oregon, and 
Colorado against public utility companies in the af-
termath of deadly wildfires. California’s Pacific Gas & 
Electric (“PG&E”) has been held liable for multiple 
deadly and destructive northern California wildfires 
in the past decade. In a 2019 bankruptcy proceeding, 
PG&E agreed to pay a $13.5 billion settlement to 
wildfire victims. Plaintiffs in southern California af-
fected by the 2018 Woolsey Fire have brought similar 
cases against the utility company Southern Califor-
nia Edison. In Oregon, a jury recently found utility 
company PacifiCorp liable for more than $73 million 
in compensatory damages to victims of a 2020 wild-
fire. And, in July 2023, Colorado victims initiated a 
lawsuit against Xcel Energy, alleging that the utility 
company was responsible for a 2021 wildfire that 
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killed two people and caused over $2 billion worth of 
property damage. 

In the aftermath of any catastrophe, impacted indi-
viduals and businesses will feel tempted to act quickly. 
And headline-grabbing class actions may seem like 
the best, and perhaps only, option. But that is not 
always the case. Litigation is just one side of the recov-
ery coin. Insurance is the other. 

This is not to suggest that victims should forego join-
ing, or initiating, legal actions. Quite the opposite, as 
lawsuits are a natural – and often necessary – means 
to a full recovery. But any decision to litigate must be 
made in conjunction with a well-conceived insurance 
recovery plan. 

Insurance can be complicated. And even the most in-
telligent individuals and sophisticated businesspeople 
often fail to realize certain essential points. One ma-
jor example: insurance claims and legal actions are 
not mutually exclusive. It is true that victims cannot 
double-recover for their losses, but it is equally true 
that most policyholders are underinsured against 
major disasters such as the Maui wildfires. For this 
reason, even if they are able to recover the full limits of 
their insurance, individuals or entities may still need 
to pursue legal remedies against the liable parties in 
order to be made whole. 

More broadly, most policyholders simply “buy and 
shelve” their insurance contracts. As a result, in many 
cases, they are completely unaware of the actual cover-
age they have (or don’t have) until after a loss has oc-
curred. And they are often unfamiliar with the claim 
submission process. 

With that reality in mind, the following is a high-
level overview of the types of coverage that may be 
triggered by the wildfires, and the essential steps that 
policyholders must take in order to maximize their 
insurance recoveries.

Individual Versus Commercial Coverage 
Individual Policies: For individuals, the following lines 
of insurance are the most likely to respond to the 
wildfire loss: homeowners’ policies, renters’ policies, 
automobile policies, and watercraft policies. While 
most policyholders understand that they can recover 
for physically damaged property, they may not be 

aware of the related available coverage. Perhaps the 
most pertinent example is that most homeowners’ 
policies include coverage for basic necessities when 
one is displaced from one’s home as a result of a cov-
ered loss. This coverage includes the costs of food, 
clothing, and temporary housing – and insurance 
carriers will almost always advance funds for such 
essentials. 

Commercial Policies: Businessowners typically have 
an even broader array of potentially applicable insur-
ance. For example, commercial general liability, cyber 
liability, marine cargo, and inland marine policies all 
have the potential to provide some level of coverage 
for wildfire recovery. That said, a corporate entity’s 
first-party property policy (commonly referred to as 
an “all risk” policy) is the line most likely to respond, 
as it generally offers the broadest coverage for natural 
disasters. 

Like homeowners’ policies, first-party property poli-
cies cover damage to a company’s physical plant. But 
such policies also provide coverage for other types of 
wildfire-related costs and expenses. For example, a 
typical all-risk policy will provide coverage for pre-di-
saster preparations, loss mitigation, business income 
losses (including losses caused by damage to key sup-
pliers), extra expenses, debris removal, and blocked 
access to company facilities – just to name a few.

Essential Steps to Maximize Insurance Recovery
Identify Triggered Policies: In the aftermath of a 
natural disaster, the first and most important step 
for policyholders is to review and understand their 
coverage. This requires a careful reading of each po-
tentially applicable policy – with a keen eye toward 
every provision, condition, and exclusion that could 
be implicated by the facts at hand. When it comes to 
insurance policies, the devil truly is in the details. And 
failing to comprehend the intricacies can easily push 
a claim across the fine line between a covered loss and 
a loss of coverage. 

Promptly Notify Your Insurance Carriers: Once all 
potentially applicable policies are identified and 
understood, timely notice (i.e., tender) of claims is 
imperative. Most policies contain specific instructions 
regarding how and when notice should be tendered 
– and improper or untimely notice can defeat an oth-
erwise valid claim. Notably, the specific wording used
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in the tender is very important, as saying the wrong 
thing can negatively impact the ultimate outcome. 
Unfortunately, the chaos that inevitably follows a 
catastrophic event like a wildfire can trip up even the 
most conscientious policyholder. Thus, the key is to 
be prompt but not hasty. 

Carefully Document Your Losses: A thorough account-
ing of physical damage and resulting economic loss is 
the essential next step in maximizing any insurance 
recovery. Damages must be very carefully categorized 
and documented. To the greatest extent possible, 
damaged property should be preserved for insurance 
carrier inspection. And again, a solid understanding 
of the governing policy is crucial, because a failure to 
comprehend the scope of applicable coverage could 
leave substantial insurance proceeds on the table.

Rely on Insurance Professionals: As indicated above, 
mistakes made in the immediate aftermath of a 
catastrophic event like the Maui wildfires can severely 
undercut the ultimate insurance recovery. For that 
reason, it is critical for policyholders to enlist the 
aid of insurance professionals from the very outset. 
Coverage counsel and forensic accountants are highly 
specialized practitioners who understand applicable 
policy provisions and know how to properly tender 
and comprehensively document a given loss. Insur-
ance carriers rely heavily on such experts in dealing 
with catastrophic claims. Policyholders are well-
advised to do the same.

Conclusion
Insurance proceeds are an essential piece of the Maui 
recovery effort. And, given the extent of the current 
devastation, for most victims, legal remedies and in-
surance claims will not be mutually exclusive. Thus 
– even amidst the understandable stresses of the ca-
tastrophe, and the perceived pressure to initiate legal
action – homeowners and businesses alike must keep
their eye on the insurance ball. Now is the time to
seek professional help. Because, for many, insurance
claims can and should be the first order of business.
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