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Should You Move Out Of The Marital Home?
Learn From Divorce Attorneys, Not The Tabloids
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Ashton and Demi, Arnold and Maria, Tiger and Elin, Katie and Tom,
Heidi and Seal . . . It's easy to come up with a list of high-profile
divorces that have grabbed recent headlines, and not just on
celebrity gossip websites, but even in more mainstream news. The
break-up alone always warrants at least a few stories. Then, if
divorce settlement negotiations drag on, media interest often
expands into the less sensational, procedural details of the case.
These stories can provide food for thought if you’re going through
a divorce yourself, but if you read them, please proceed with
caution. Celebrity divorce “news” can be a source of
misinformation.

Case in point: The latest entertainment headlines proclaim there’s a new wrinkle in the
ongoing divorce of Bethenny Frankel and Jason Hoppy, of reality TV fame. Frankel, the
force behind Skinnygirl, and Hoppy, a pharmaceutical sales rep, filed for divorce in
January, but reportedly, they are still living together in the $5M Tribeca loft apartment
they moved into during presumably happier days. The couple has a daughter, Bryn, who's
almost three years old, and according to news reports, both parents have filed for primary
custody of her.

How (and why) Bethenny would endure the emotional stress and strife of sharing an
apartment with her soon-to-be-ex on a day-to-day basis (not to mention the reported
frequent extended stays by his parents) when she could afford to move to an equally
luxurious setting elsewhere, is perhaps a question for another day. But as a Divorce
Financial Strategist™, what intrigues me most about this story is the question of who's
entitled to claim ownership of the home they currently share and would that ownership be
jeopardized if one of them moved out. After all, like most marital residences, it's a
significant asset.



According to this article on Examiner.com, “neither Bethenny nor Jason is willing to move
out of the apartment because if one of them does it can be construed as abandonment in
New York State. If one or the other abandons the home it makes it all the more difficult
for the one who leaves to make a claim on the property in a divorce settlement.” However
(and here’s a shining example of why not to take divorce advice from entertainment news
stories), that’s simply not true. Did the reporter simply get the story wrong? Or did
Bethenny (and/or Jason) get faulty advice leading her to believe she must endure this
undoubtedly unpleasant living arrangement? Is there some other factor at play? I'll leave
it to the gossip sites to speculate.

In any case, the attorneys I've consulted with confirm that if Bethenny and Jason’s New
York apartment was acquired during their marriage, and with marital assets, it would be
considered marital property. As such, the value of the property would be subject to
division in the divorce settlement regardless of who was actually living there. Here’s a
sampling of responses from attorneys I know:

From Judith L. Poller, Partner at Pryor Cashman in New York City: “"The apartment
remains a marital asset subject to distribution regardless of who lives there. The law used
to be before no-fault divorce was enacted that leaving a residence could result in a ground
for "fabandonment” being able to be asserted. But that law changed in 2010.

From Bari Weinberger, Managing Partner at Weinberger Law Group, a New Jersey law firm
exclusively devoted to family law: “In NJ, if the property is marital then both parties have
equal rights to buy-out the other’s share and if both make that claim, it will be sold with
the net realized proceeds of sale divided. It makes no difference which party remained in
the home during the divorce process.”

However, even if the question of occupancy has no impact on either party’s property
rights, separating may not be as straightforward as it seems.

“Assuming money is not an issue, I usually advise clients to actually separate when they
separate. A little distance can do a world of good for parties going through the dissolution
process. But it is not as simple as packing an overnight bag and checking out,” Laura A.
Wasser, Partner in the family law firm of Wasser, Cooperman and Carter in Los Angeles,
CA and author of the forthcoming book, It Doesn’t Have to Be That Way: How to Divorce
Without Destroying Your Family or Bankrupting Yourself, told me. “There should be some
serious discussions about 1) the property itself; care, maintenance, interim financial
obligations etc., 2) items left in the property; one does not give up his/her right to art,
furniture, appliances etc. either, and these items will be discussed, divided and retrieved
later in the proceeding and 3) boundaries; if the property is owned jointly and one party
moves out does the other have exclusive use and possession and an expectation of
privacy or will the ‘out-spouse’ be entitled to have some use and enjoyment even after
his/her departure?”

And, how, exactly, could that last question be resolved?

“The parties would have to agree on the terms of the move out. Unless a judge makes an
order kicking one party out and specifies exclusive use and possession it is up to them to

stipulate their intent,” said Attorney Wasser, whose client list includes Maria Shriver, Heidi
Klum, Angelina Jolie, Christina Aguilera, Mariah Carey, Britney Spears and many others.



On top of all that —and arguably most importantly of all —there is also child custody to
consider.

“The main reason leaving the residence is relevant, is with respect to custody. If either
party leaves, that may affect his/her claims of wanting to be the custodial parent,”
Attorney Poller explained. “It is certainly an important issue, however, with respect to
custody of a child or children. Until there is a parenting plan in place, if the parties are
interested in maintaining a meaningful relationship in the child’s life, ‘abandonment’ prior
to an agreement being entered into, may indicate a lack of real interest in the child’s daily
life. In addition, from a purely leverage standpoint, if one party moves out, it may slow
down the process of coming to a resolution of the matter because the tension and the
immediacy of physically separating is not as paramount.”

So, in the Frankel and Hoppy case, Jason might be concerned that moving out could
adversely affect his standing in his battle for primary custody of Bryn. Concerns about
custody could be resolved in other ways, though. For instance, if Jason were to move out,
his attorney could argue that he was doing so in order to reduce ongoing marital strife out
of concern for his daughter’s emotional well-being during the divorce proceedings.
Another option would be for Bethenny and Jason to establish interim custody.

“One way of effectuating a move of one spouse or the other is to create an interim
custody schedule which ensures that even after he or she has left the family residence
there will still be frequent and continuous access to the minor children,” Attorney Wasser
said. "By doing this the parents establish both security and a precedent for ongoing
custody.”

If you're wondering how leaving your marital home would impact your property rights or
your custody settlement, I urge you to get at least one solid legal opinion before making a
decision that could have other unpleasant consequences. As Attorney Weinberger points
out, there are many factors at play, and interestingly, she generally advises clients with
custody disputes to stay at home, just as Jason is reportedly doing.

“I generally suggest to my clients NOT to leave the home if there is a custody dispute
because leaving can create a new ‘primary residential parent’ by default, and if the
process takes an extended period of time it sort of creates a new status quo. It can
certainly be overcome... but it's preferable to remain in the home,” she said. "I also
suggest to my clients to remain in the home together if possible because the person who
leaves may still have financial obligations to contribute toward the expenses of the home
while at the same time having to make payments for the new home. It can be costly and
prohibitive over time, and we know that the process can be extensive.”

Moreover, when both parties remain in the marital residence, there may be more
incentive to proceed towards a final divorce settlement agreement.

“Lastly, I like when my client remains in the home if my client is under court obligation to
pay temporary support during the process,” Attorney Weinberger concluded. “Why? If my
client leaves then the other party has little if any incentive to negotiate a final settlement
because that person is sitting pretty at home (possibly with the kids) and has the bills

paid with support. There is no reason to settle. If both parties continue to live in the home,
it is usually uncomfortable for everyone and the emotions catch up to create a strong



desire to get the matter concluded in final settlement and compromises happen as a
result.”

What lessons can divorcing women learn from the stories in the media about this case?
First, laws about many aspects of divorce vary widely from state to state, (the above
attorney quotes are applicable to the laws in the state where they practice, namely,
California, New Jersey and New York), so consult with a divorce attorney in your state to
learn what is applicable to your case. Second, weigh all of your options carefully. And
third, keep the celebrity news for entertainment purposes only.

Jeff Landers is the author of the new book, Divorce: Think Financially, Not Emotionally -
What Women Need To Know About Securing Their Financial Future Before, During, And
After Divorce.

All articles/blog posts are for informational purposes only, and do not constitute legal advice. If you
require legal advice, retain a lawyer licensed in your jurisdiction. The opinions expressed are solely
those of the author, who is not an attorney.
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CA and author of the forthcoming book, It Doesn’t Have to Be That Way: How to Divorce
Without Destroying Your Family or Bankrupting Yourself, told me. “There should be some
serious discussions about 1) the property itself; care, maintenance, interim financial
obligations etc., 2) items left in the property; one does not give up his/her right to art,
furniture, appliances etc. either, and these items will be discussed, divided and retrieved
later in the proceeding and 3) boundaries; if the property is owned jointly and one party
moves out does the other have exclusive use and possession and an expectation of
privacy or will the ‘out-spouse’ be entitled to have some use and enjoyment even after
his/her departure?”

And, how, exactly, could that last question be resolved?

“The parties would have to agree on the terms of the move out. Unless a judge makes an
order kicking one party out and specifies exclusive use and possession it is up to them to

stipulate their intent,” said Attorney Wasser, whose client list includes Maria Shriver, Heidi
Klum, Angelina Jolie, Christina Aguilera, Mariah Carey, Britney Spears and many others.



On top of all that —and arguably most importantly of all —there is also child custody to
consider.

“The main reason leaving the residence is relevant, is with respect to custody. If either
party leaves, that may affect his/her claims of wanting to be the custodial parent,”
Attorney Poller explained. “It is certainly an important issue, however, with respect to
custody of a child or children. Until there is a parenting plan in place, if the parties are
interested in maintaining a meaningful relationship in the child’s life, ‘abandonment’ prior
to an agreement being entered into, may indicate a lack of real interest in the child’s daily
life. In addition, from a purely leverage standpoint, if one party moves out, it may slow
down the process of coming to a resolution of the matter because the tension and the
immediacy of physically separating is not as paramount.”

So, in the Frankel and Hoppy case, Jason might be concerned that moving out could
adversely affect his standing in his battle for primary custody of Bryn. Concerns about
custody could be resolved in other ways, though. For instance, if Jason were to move out,
his attorney could argue that he was doing so in order to reduce ongoing marital strife out
of concern for his daughter’s emotional well-being during the divorce proceedings.
Another option would be for Bethenny and Jason to establish interim custody.

“One way of effectuating a move of one spouse or the other is to create an interim
custody schedule which ensures that even after he or she has left the family residence
there will still be frequent and continuous access to the minor children,” Attorney Wasser
said. "By doing this the parents establish both security and a precedent for ongoing
custody.”

If you're wondering how leaving your marital home would impact your property rights or
your custody settlement, I urge you to get at least one solid legal opinion before making a
decision that could have other unpleasant consequences. As Attorney Weinberger points
out, there are many factors at play, and interestingly, she generally advises clients with
custody disputes to stay at home, just as Jason is reportedly doing.

“I generally suggest to my clients NOT to leave the home if there is a custody dispute
because leaving can create a new ‘primary residential parent’ by default, and if the
process takes an extended period of time it sort of creates a new status quo. It can
certainly be overcome... but it's preferable to remain in the home,” she said. "I also
suggest to my clients to remain in the home together if possible because the person who
leaves may still have financial obligations to contribute toward the expenses of the home
while at the same time having to make payments for the new home. It can be costly and
prohibitive over time, and we know that the process can be extensive.”

Moreover, when both parties remain in the marital residence, there may be more
incentive to proceed towards a final divorce settlement agreement.

“Lastly, I like when my client remains in the home if my client is under court obligation to
pay temporary support during the process,” Attorney Weinberger concluded. “Why? If my
client leaves then the other party has little if any incentive to negotiate a final settlement
because that person is sitting pretty at home (possibly with the kids) and has the bills

paid with support. There is no reason to settle. If both parties continue to live in the home,
it is usually uncomfortable for everyone and the emotions catch up to create a strong



desire to get the matter concluded in final settlement and compromises happen as a
result.”

What lessons can divorcing women learn from the stories in the media about this case?
First, laws about many aspects of divorce vary widely from state to state, (the above
attorney quotes are applicable to the laws in the state where they practice, namely,
California, New Jersey and New York), so consult with a divorce attorney in your state to
learn what is applicable to your case. Second, weigh all of your options carefully. And
third, keep the celebrity news for entertainment purposes only.

Jeff Landers is the author of the new book, Divorce: Think Financially, Not Emotionally -
What Women Need To Know About Securing Their Financial Future Before, During, And
After Divorce.

All articles/blog posts are for informational purposes only, and do not constitute legal advice. If you
require legal advice, retain a lawyer licensed in your jurisdiction. The opinions expressed are solely
those of the author, who is not an attorney.
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Ashton and Demi, Arnold and Maria, Tiger and Elin, Katie and Tom,
Heidi and Seal . . . It's easy to come up with a list of high-profile
divorces that have grabbed recent headlines, and not just on
celebrity gossip websites, but even in more mainstream news. The
break-up alone always warrants at least a few stories. Then, if
divorce settlement negotiations drag on, media interest often
expands into the less sensational, procedural details of the case.
These stories can provide food for thought if you’re going through
a divorce yourself, but if you read them, please proceed with
caution. Celebrity divorce “news” can be a source of
misinformation.

Case in point: The latest entertainment headlines proclaim there’s a new wrinkle in the
ongoing divorce of Bethenny Frankel and Jason Hoppy, of reality TV fame. Frankel, the
force behind Skinnygirl, and Hoppy, a pharmaceutical sales rep, filed for divorce in
January, but reportedly, they are still living together in the $5M Tribeca loft apartment
they moved into during presumably happier days. The couple has a daughter, Bryn, who's
almost three years old, and according to news reports, both parents have filed for primary
custody of her.

How (and why) Bethenny would endure the emotional stress and strife of sharing an
apartment with her soon-to-be-ex on a day-to-day basis (not to mention the reported
frequent extended stays by his parents) when she could afford to move to an equally
luxurious setting elsewhere, is perhaps a question for another day. But as a Divorce
Financial Strategist™, what intrigues me most about this story is the question of who's
entitled to claim ownership of the home they currently share and would that ownership be
jeopardized if one of them moved out. After all, like most marital residences, it's a
significant asset.



According to this article on Examiner.com, “neither Bethenny nor Jason is willing to move
out of the apartment because if one of them does it can be construed as abandonment in
New York State. If one or the other abandons the home it makes it all the more difficult
for the one who leaves to make a claim on the property in a divorce settlement.” However
(and here’s a shining example of why not to take divorce advice from entertainment news
stories), that’s simply not true. Did the reporter simply get the story wrong? Or did
Bethenny (and/or Jason) get faulty advice leading her to believe she must endure this
undoubtedly unpleasant living arrangement? Is there some other factor at play? I'll leave
it to the gossip sites to speculate.

In any case, the attorneys I've consulted with confirm that if Bethenny and Jason’s New
York apartment was acquired during their marriage, and with marital assets, it would be
considered marital property. As such, the value of the property would be subject to
division in the divorce settlement regardless of who was actually living there. Here’s a
sampling of responses from attorneys I know:

From Judith L. Poller, Partner at Pryor Cashman in New York City: “"The apartment
remains a marital asset subject to distribution regardless of who lives there. The law used
to be before no-fault divorce was enacted that leaving a residence could result in a ground
for "fabandonment” being able to be asserted. But that law changed in 2010.

From Bari Weinberger, Managing Partner at Weinberger Law Group, a New Jersey law firm
exclusively devoted to family law: “In NJ, if the property is marital then both parties have
equal rights to buy-out the other’s share and if both make that claim, it will be sold with
the net realized proceeds of sale divided. It makes no difference which party remained in
the home during the divorce process.”

However, even if the question of occupancy has no impact on either party’s property
rights, separating may not be as straightforward as it seems.

“Assuming money is not an issue, I usually advise clients to actually separate when they
separate. A little distance can do a world of good for parties going through the dissolution
process. But it is not as simple as packing an overnight bag and checking out,” Laura A.
Wasser, Partner in the family law firm of Wasser, Cooperman and Carter in Los Angeles,
CA and author of the forthcoming book, It Doesn’t Have to Be That Way: How to Divorce
Without Destroying Your Family or Bankrupting Yourself, told me. “There should be some
serious discussions about 1) the property itself; care, maintenance, interim financial
obligations etc., 2) items left in the property; one does not give up his/her right to art,
furniture, appliances etc. either, and these items will be discussed, divided and retrieved
later in the proceeding and 3) boundaries; if the property is owned jointly and one party
moves out does the other have exclusive use and possession and an expectation of
privacy or will the ‘out-spouse’ be entitled to have some use and enjoyment even after
his/her departure?”

And, how, exactly, could that last question be resolved?

“The parties would have to agree on the terms of the move out. Unless a judge makes an
order kicking one party out and specifies exclusive use and possession it is up to them to

stipulate their intent,” said Attorney Wasser, whose client list includes Maria Shriver, Heidi
Klum, Angelina Jolie, Christina Aguilera, Mariah Carey, Britney Spears and many others.



On top of all that —and arguably most importantly of all —there is also child custody to
consider.

“The main reason leaving the residence is relevant, is with respect to custody. If either
party leaves, that may affect his/her claims of wanting to be the custodial parent,”
Attorney Poller explained. “It is certainly an important issue, however, with respect to
custody of a child or children. Until there is a parenting plan in place, if the parties are
interested in maintaining a meaningful relationship in the child’s life, ‘abandonment’ prior
to an agreement being entered into, may indicate a lack of real interest in the child’s daily
life. In addition, from a purely leverage standpoint, if one party moves out, it may slow
down the process of coming to a resolution of the matter because the tension and the
immediacy of physically separating is not as paramount.”

So, in the Frankel and Hoppy case, Jason might be concerned that moving out could
adversely affect his standing in his battle for primary custody of Bryn. Concerns about
custody could be resolved in other ways, though. For instance, if Jason were to move out,
his attorney could argue that he was doing so in order to reduce ongoing marital strife out
of concern for his daughter’s emotional well-being during the divorce proceedings.
Another option would be for Bethenny and Jason to establish interim custody.

“One way of effectuating a move of one spouse or the other is to create an interim
custody schedule which ensures that even after he or she has left the family residence
there will still be frequent and continuous access to the minor children,” Attorney Wasser
said. "By doing this the parents establish both security and a precedent for ongoing
custody.”

If you're wondering how leaving your marital home would impact your property rights or
your custody settlement, I urge you to get at least one solid legal opinion before making a
decision that could have other unpleasant consequences. As Attorney Weinberger points
out, there are many factors at play, and interestingly, she generally advises clients with
custody disputes to stay at home, just as Jason is reportedly doing.

“I generally suggest to my clients NOT to leave the home if there is a custody dispute
because leaving can create a new ‘primary residential parent’ by default, and if the
process takes an extended period of time it sort of creates a new status quo. It can
certainly be overcome... but it's preferable to remain in the home,” she said. "I also
suggest to my clients to remain in the home together if possible because the person who
leaves may still have financial obligations to contribute toward the expenses of the home
while at the same time having to make payments for the new home. It can be costly and
prohibitive over time, and we know that the process can be extensive.”

Moreover, when both parties remain in the marital residence, there may be more
incentive to proceed towards a final divorce settlement agreement.

“Lastly, I like when my client remains in the home if my client is under court obligation to
pay temporary support during the process,” Attorney Weinberger concluded. “Why? If my
client leaves then the other party has little if any incentive to negotiate a final settlement
because that person is sitting pretty at home (possibly with the kids) and has the bills

paid with support. There is no reason to settle. If both parties continue to live in the home,
it is usually uncomfortable for everyone and the emotions catch up to create a strong



desire to get the matter concluded in final settlement and compromises happen as a
result.”

What lessons can divorcing women learn from the stories in the media about this case?
First, laws about many aspects of divorce vary widely from state to state, (the above
attorney quotes are applicable to the laws in the state where they practice, namely,
California, New Jersey and New York), so consult with a divorce attorney in your state to
learn what is applicable to your case. Second, weigh all of your options carefully. And
third, keep the celebrity news for entertainment purposes only.

Jeff Landers is the author of the new book, Divorce: Think Financially, Not Emotionally -
What Women Need To Know About Securing Their Financial Future Before, During, And
After Divorce.

All articles/blog posts are for informational purposes only, and do not constitute legal advice. If you
require legal advice, retain a lawyer licensed in your jurisdiction. The opinions expressed are solely
those of the author, who is not an attorney.
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(and here’s a shining example of why not to take divorce advice from entertainment news
stories), that’s simply not true. Did the reporter simply get the story wrong? Or did
Bethenny (and/or Jason) get faulty advice leading her to believe she must endure this
undoubtedly unpleasant living arrangement? Is there some other factor at play? I'll leave
it to the gossip sites to speculate.
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York apartment was acquired during their marriage, and with marital assets, it would be
considered marital property. As such, the value of the property would be subject to
division in the divorce settlement regardless of who was actually living there. Here’s a
sampling of responses from attorneys I know:
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to be before no-fault divorce was enacted that leaving a residence could result in a ground
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equal rights to buy-out the other’s share and if both make that claim, it will be sold with
the net realized proceeds of sale divided. It makes no difference which party remained in
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separate. A little distance can do a world of good for parties going through the dissolution
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CA and author of the forthcoming book, It Doesn’t Have to Be That Way: How to Divorce
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later in the proceeding and 3) boundaries; if the property is owned jointly and one party
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privacy or will the ‘out-spouse’ be entitled to have some use and enjoyment even after
his/her departure?”
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On top of all that —and arguably most importantly of all —there is also child custody to
consider.
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party leaves, that may affect his/her claims of wanting to be the custodial parent,”
Attorney Poller explained. “It is certainly an important issue, however, with respect to
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because leaving can create a new ‘primary residential parent’ by default, and if the
process takes an extended period of time it sort of creates a new status quo. It can
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“Lastly, I like when my client remains in the home if my client is under court obligation to
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desire to get the matter concluded in final settlement and compromises happen as a
result.”

What lessons can divorcing women learn from the stories in the media about this case?
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