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Pryor Cashman Partner Fought the
Regulators, and the Regulators ... Lost

Pinchus Raice could have had his career ruined after the FDIC leveled a $100,000 civil penalty against him.
Instead, he faced regulators in their own administrative court and won, securing a settlement from the banking

oversight corporation for $1.5 million.

BY COLBY HAMILTON

Administrative law proceedings, noto-
riously byzantine processes where
defendants often feel that the deck is
stacked against them, are challenging
legal arenas for those under the watch-
ful eye of regulators seeking enforce-
ment decisions through their in-house
litigation process.

For an attorney caught up in a reg-
ulatory action, the prospect of the
administrative legal process has the
potential to be a career-killer—even if
you know you’ve done nothing wrong.

Pryor Cashman partner Pinchus
Raice faced just such a prospect,
when he faced potential professional
ruin after the Federal Deposit Insur-
ance Corp. brought breach of fidu-
ciary duty, unsafe and sound prac-
tices, and other charges against him
in the wake of the Park Avenue Bank
collapse in 2010.

Raice’s decision to fight the imposi-
tion of a $100,000 civil penalty for his
alleged misdeeds meant going through
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the uncertainty of the administrative
law process. In a rare victory, Raice
not only saw himself entirely vindi-
cated by the FDIC’s board but, last fall,
saw regulators agree to a $1.5 million
settlement in his favor.

The win came after a years-long
struggle with the FDIC’s enforcement
arm, born out of the collapse of a bank
amid the ongoing fallout of the global
financial crisis.

On March 12, 2010, the regulators
with the FDIC, alongside their state
counterparts at the New York Bank-
ing Department (which merged with
the state’s Insurance Department to
become the Department of Financial
Services in 2011) shut Park Avenue
Bank down, with the FDIC taking over
as receiver. According to the regula-
tors, the bank was at risk from ineffec-
tive management, inadequate capital
and a high volume of nonperforming
loans.

The collapse would spawn a num-
ber of legal actions, most prominently
the prosecution and conviction of the
bank’s former CEO and president,
Charles Antonucci, for defrauding and
embezzling federal Troubled Asset
Relief Program funds.

Pinchus Raice.

Far less noticed, if at all, was the
FDIC’s subsequent action against
Raice.

Another legal battled played out
in the aftermath of the government
seizure of Park Avenue Bank. Despite
the dearth of headlines, the stakes
were high for an attorney accused by
regulators of pushing the bank’s lead-
ership to support an inappropriate
financial decision for personal gain.

Raice, who co-chairs Pryor Cash-
man’s financial institutions group,
served as an outside counsel for
Park Avenue ahead of its shuttering.
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The bank faced financial issues well
before the global financial collapse.
A legal battle erupted after the con-
trol of the bank switched hands in
2004. A substantial stake of nonvoting
shares were being held by the Savings
Deposit Insurance Fund of Turkey as
part of a separate legal squabble.

The inability to control the bank’s
shares was impacting the bank’s abil-
ity to raise capital, with the then-
holder of the majority voting shares,
David Lichtenstein, failing to have an
option on the shares honored by the
Turkish authorities. Investors were
spooked. Lichtenstein, Antonucci and
the bank’s chairman David Glascoff
took action, forming an outside entity
called Deep Woods with the sole pur-
pose of suing the Turkish officials into
selling the shares.

Raice was called upon on numer-
ous occasions to help the bank under-
stand its relationship to this outside
entity, which it obviously had a clear
interest in. It was in this dynamic that
regulators would argue both the bank
and Raice committed misdeeds. At
issue was a move by the bank to keep
funding Deep Woods’ legal battle after
Lichtenstein, who owned 75 percent
of the entity, was no longer able to.

It was Raice the bank turned to
for advice on how best to proceed.
While he provided input throughout
this period, the bank’s board was
ultimately the ones who decided how
to proceed, without Raice’s involve-
ment in any decision-making. The
bank could effectively take over Lich-
tenstein’s stake, a memo created by
Raice and a Pryor Cashman colleague
stated, as long as it handled things
in the correct way, namely that its
contributions could not be handled
as loans, due to regulatory collateral
requirements.

The bank made its first capital infu-
sion to Deep Woods in June 2009.
Some of the funds went to paying
hundreds of thousands of dollars in
legal expenses, some substantially
overdue, to Pryor Cashman. Not long
after this an examiner with the FDIC
began digging into the transactions.
By December, the FDIC had decided
the move was a violation of FDIC rules.
The bank would shudder within a year.

The FDIC’s pursuit of wrongdoing
didn’t end with its probe into the deci-
sions by the bank itself. In December
2014, the regulatory body found that
Raice had helped the bank violate a
number of regulations through unsafe
and unsound practices that represent-
ed a breach of fiduciary duty. Accord-
ing to the FDIC, Raice’s legal advice
was meant to advance his self-interest
in getting paid, sometimes at his urg-
ing, over that of the bank’s interest in
following the law. The FDIC assessed
a $105,000 civil penalty against Raice.

The move was a rare attack on an
attorney over the advice he’d given a
client, according to Raice’s attorney,
fellow Pryor Cashman partner Jeffrey
Alberts.

“The notion that they would say,
‘Because you provided legal advice
to a client and we don’t agree with it,
we’re going to bring an enforcement
action against you,’ has this kind of
effect on lawyers in the regulatory
community,” he said. “Once they real-
ize regulators are willing to take posi-
tions like that, and effectively try to
take actions that could end the career
of somebody who regularly appears
before the regulator, it really changes
the dynamic.”

Raice refused to settle the matter
and the case went to trial before FDIC
Administrative Law Judge C. Richard
Miserendino.

Alberts, who himself is a former fed-
eral prosecutor in Manhattan, said he
believed strongly that the FDIC simply
didn’t have a case, but was still choosing
to charge ahead with their allegations.

“One thing that really struck me was
the fact they were so willing to go
through with the trial, even though
the evidence seemed very clear ...
that Pinchus’ position was correct—
but even if it wasn’t correct, it didn’t
even come close to suggesting he was
advising a client to violate the law
intentionally,” Alberts said.

Still, even if the evidence seemed so
overwhelming in Raice’s favor, Alberts
acknowledged appearing before an
ALJ can feel slanted in the govern-
ment’s favor.

“Alot of people in the industry told
us, no matter how good your case is,
because [of] this agency-judge dynam-
ic, there’s no way that you’re going to
win,” he said. “It can be unconscious
on the part of judges. Because they're
regularly presiding over cases where
they see the same government attor-
neys, they can start to trust them in a
way and not even notice it, and give
them deference that isn’t appropriate
but becomes inevitable.”

The trial spanned over five days in
the middle of January 2016. When he
ruled in October, Miserendino showed
he was willing to buck whatever real
or imagined coziness existed between
regulators and their in-house judges.

In a 62-page decision, Miserendino
blew apart the government’s theories
about what had transpired in the Deep
Woods matter. He dismantled each of
the multiple regulatory infractions the
FDIC said the bank made, finding that
the government’s central point—that
the bank’s cash infusions were actually
loans—wasn’t supported by anything
in the record.
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The best the government had to
offer was language in Deep Woods’
operating agreement that referenced
the ability for managing members to
call for loans to fund the entity’s ongo-
ing legal battle. That they could, the
government contended, meant that
the money the bank provided Deep
Woods had to be considered loans.
The problem, Miserendino said, was
that there was zero evidence that any
of the trapping around a loan or any
line of credit—namely a requirement
of repayment at a cost—were created.

The government’s actions support-
ed a “reasonable inference” that its
decision-making process was “results
oriented,” Miserendino stated.

Raice’s actions and advice, then,
failed to live up to the nefarious
intents he was accused of by the
government. First, Raice was not an
institution-affiliated party, as the gov-
ernment asserted, Miserendino found.
He was, rather, a contractor working
outside the bank. As the administra-
tive judge noted throughout his deci-
sion, Raice was often nowhere near
the bank board when they were mak-
ing decisions about what to do, gave
legal advice to not provide loans to
Deep Woods and which the bank fol-
lowed, and pursued payment for the
entirely justifiable reason of needing
to be paid for work done.

Even with his victory before the
ALJ, Raice’s battle wasn’t over. The
ALJ’s order amounts to only a rec-
ommendation that the FDIC’s find-
ing, including the $105,000 penalty,
should be dismissed. It was up to the
FDIC’s board of directors to determine
whether to adopt Miserendino’s order.

“There have been other cases where
the ALJ has found in favor, and that
has then been reversed by the FDIC,”
said Raice’s attorney Alberts. “We

were very concerned that the board
might say, ‘Thanks for this recom-
mended decision, but we disagree
with you.”

The concern gave way to relief in
March 2017, when the board sent a
letter to Alberts announcing it was
adopting Miserendino’s decision and
order to dismiss. As Alberts noted,
this was the same board that origi-
nally authorized the action to go for-
ward against Raice.

The following month, Raice filed an
application for attorney fees and other
expenses, which was opposed by the
FDIC attorneys on the other side. Find-
ing that it was in “the mutual inter-
est ... to enter into this agreement
to avoid uncertainty and expense of
litigation,” Raice and the FDIC settled.

“The final result was the FDIC, after
seeking a $100,000 penalty, ended up
paying over $1.5 million,” Alberts said.

William Isaac is a senior managing
director with FTI Consulting Inc., and
the global head of the firm’s finan-
cial institutions practice. He’s also a
former chairman of the FDIC, having
served at the corporation under both
Presidents Jimmy Carter and Ronald
Reagan. For him, the dynamics of the
settlement negotiation showed that,
“the FDIC, in the end, really didn’t
believe in its case.”

Isaac, who reviewed the case and
provided an opinion in support of
Raice ahead of trial, said the FDIC’s
enforcement arm’s underlying prob-
lem was that it would have required
an attorney to admit wrongdoing to
settle the case, which would have
“impacted him for the rest of his life.”

“I think that, faced with those cir-
cumstances, if you are that attorney,
and you believe you behaved in an
appropriate way, you're never going to
settle. The stakes are too high here to

resolve in a settlement; there’s going
to have to be a judgment,” he said.

Unlike other cases, where a civil
penalty could be paid by someone fac-
ing scrutiny by the FDIC that “didn’t
matter in the end and be done with
it,” Raice’s case was seeking a punish-
ment for an ethics violation. For an
attorney under those circumstances,
“everything’s on the line,” Isaac said.

“Maybe the FDIC misjudged that.
Maybe they thought, ‘Well, of course
the attorney will pay a $100,000 fine
to be done with this.” But I think they
misjudged what the stakes were on
the other side,” he said.

Still, for Isaac, Raice’s odyssey
should be a cautionary tale for
attorneys.

“One thing that lawyers need to
learn is that there is a line—you cross
it, you're in trouble,” he said.

Raice’s attorney said he saw lessons
for the FDIC as well. The problems in
the FDIC’s approach that led the ALJ
to dismiss the charges, “should have
been identified before they obtained
authorization to proceed with the
case,” Alberts said.

“Given the critical tone that was
adopted both by the ALJ and ulti-
mately by the board, I think it has to
be interpreted in some way as saying,
‘When you guys bring us cases and
ask us to authorize them, you need
to be more careful,’”” he said.

A spokeswoman for the FDIC
declined to comment.
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