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Kesha, Freedom,
And ‘Efficient Breach’

hat do pop singer
Kesha, hotel owners
and countless other
parties to commercial
contracts have in com-
mon? All have recognized that this is
a free country, and that parties to a
contract may freely choose to cease
performing subject to mutual dam-
ages claims for breach of contract.
The case between Kesha and re-
cord producer Dr. Luke, pending in
New York County’s Commercial Divi-
sion, continues to garner significant
media attention at every turn. Most
recently, the court denied Kesha’s
request for a preliminary injunction
blocking Dr. Luke and his related
companies, along with Sony Music
Entertainment, from enforcing exclu-
sive recording and publishing agree-
ments entered into by Kesha with a
number of Dr. Luke entities.
On March 19, Kesha appealed the
court’s ruling, stating in her pre-
argument statement that “[a]lthough
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POP STAR Kesha leaves Manhattan Supreme on Feb. 19 after Justice Shirley Werner Kornreich
denied her request for a preliminary injunction.

it recognized that ‘slavery was done
away with a long time ago’ and that
‘[y]ou can’t force someone to work...
in a situation in which they don’t
want to work,’ the court’s ruling re-
quiring Kesha to work for [Dr. Luke’s]
companies, purportedly without
his involvement, does just that.”

While the serious allegations
of abuse contained in Kesha’s
counterclaims—which are the sub-
ject of a related proceeding pending

in California state court—continue to
dominate the headlines, and have led
to significant public outcry after the
denial of Kesha’s request for a pre-
liminary injunction, this case once
again invokes the legal principles
of “efficient breach” and the inabil-
ity of a party to compel the specific
performance of a personal services
contract. This article explores these
legal concepts in the context of recent
New York cases.
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Doctrine of Efficient Breach

Parties are permitted to pay dam-
ages for the ability to breach con-
tracts when they determine that it
is in their best interests to do so.
This principle is part of the fab-
ric of contracts law going back to
English common law, and has been
part of commercial New York law for
over 100 years. As Oliver Wendell
Holmes, Jr. famously wrote: “The
duty to keep a contract at com-
mon law means a prediction that
you must pay damages if you do
not keep it,—and nothing else.”!
The law does not impose punitive
damages or “punish” parties for de-
liberately breaching contracts, or
try to deter future parties from “ef-
ficiently” breaching contracts when
breaching is a party’s best business
option.?

Personal Service Contracts

Moreover, in contracts for personal
services, such as Kesha'’s recording
agreement, the rule against specific
performance following a breach is
strict. This is because the compul-
sion of involuntary service is deemed
too close to this country’s proscrip-
tion against involuntary servitude, as
dictated by the Thirteenth Amend-
ment to the U.S. Constitution.? The
Thirteenth Amendment “declares
that involuntary servitude shall not
exist within the United States and
gives Congress power to enforce the
article by appropriate legislation.™
Specifically, the Thirteenth Amend-
ment provides that “[n]either slavery
nor involuntary servitude, except as

a punishment for crime whereof the
party shall have been duly convicted,
shall exist within the United States,
or any place subject to their juris-
diction.™

As the Supreme Court explained
in Bailey v. State of Alabama, the
“words involuntary servitude have
a ‘larger meaning than slavery,” and
the purpose of including those words
in the Thirteenth Amendment was
to “make labor free, by prohibiting
that control by which the personal
service of one man is disposed of or
coerced for another’s benefit which
is the essence of involuntary servi-
tude.”® Thus, “the term ‘involuntary

In the hospitality industry, these le-
gal doctrines have been challenged
by hotel management companies
seeking judicial enforcement of
long-term management contracts
with hotel owners.

servitude’ necessarily means a condi-
tion of servitude in which the victim
is forced to work for the defendant by
the use or threat of physical restraint
or physical injury, or by the use or
threat of coercion through law or
the legal process.”” Likewise, under
the same legal rubric it is well estab-
lished that specific performance of
services by another cannot be forced
involuntarily upon a resistant party.®

Accordingly, a party to a contract
for personal services is free to breach
when it determines that it is in their
best interests to do so, and the other
party to the contract’s only remedy
is a claim for money damages for
breach of contract. Frequently, the

parties exchange mutual breach of
contract claims.

In the hospitality industry, these
legal doctrines have been challenged
by hotel management companies
seeking judicial enforcement of long-
term management contracts with
hotel owners. In Woolley v. Embassy
Suites, a California appellate court re-
versed a preliminary injunction that
purported to compel a hotel owner
to accept the services of its property
manager pending an arbitration, be-
cause the injunction impermissibly
compelled specific performance of
a services contract.? As that court
explained: “Courts wish to avoid
the friction and social costs which
result when the parties are reunited
in a relationship that has already
failed, especially where the services
involve mutual confidence and the
exercise of discretionary authority.”!

More recently, in FHR TB v. TB
Isle Resort,!! the owner of a hotel in
Florida attempted to reclaim manage-
ment of its hotel from its sitting man-
ager. Notwithstanding the manager’s
emotional arguments that the owner
was engaged in an act of surprise self-
help, the court nonetheless denied
the manager’s motion for temporary
and preliminary injunctive relief, find-
ing that, under New York law, such
an injunction would “clash head on
with the well-established rule that
personal service contracts are not
specifically enforceable.”?

In Marriott International v. Eden
Roc,'® Marriott challenged the con-
tinuing viability and scope of these
legal doctrines. Marriott argued that
its management agreement with
Eden Roc could not be terminated
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by Eden Roc during the full term of
that agreement. In so arguing, Mar-
riott advocated for a narrowing of
the definition of personal services
contracts to only those involving “ac-
tors, singers, and artists.” Marriott
also argued that personal services
require the existence of a “key-man
provision” identifying a specific per-
son to perform the services contem-
plated.

Although Marriott obtained an in-
junction from the lower court secur-
ing its place as Eden Roc’s manager
against Eden Roc’s wishes on the
basis that commercial contracts be-
tween sophisticated parties should
not be treated as personal services
contracts under the law, a unani-
mous panel of the First Department
reversed, holding that the parties’
hotel management contract “is a clas-
sic example of a personal services
contract that may not be enforced
by injunction.”* (The authors’ firm,
Pryor Cashman, represented Eden
Roc in its First Department appeal.)

The Kesha Case

In the wake of these recent deci-
sions, both Dr. Luke and Sony have
conceded that these legal principles
apply and have made no effort to
compel Kesha to specifically perform
under her exclusive recording agree-
ment or to obtain an order preventing
Kesha from breaching that agreement.
Instead, Dr. Luke has acknowledged
that even though, under Kesha’s ex-
clusive recording agreement, he is
contractually entitled to produce six
tracks on each of Kesha’s albums and
to receive a corresponding royalty,

Kesha is free to record without
Dr. Luke’s involvement subject to a
claim for money damages for breach
of contract.

However, Dr. Luke (and by proxy,
Sony) has maintained that their con-
tractual rights, including to promote
and release Kesha’s recordings, re-
main in force and that Kesha can-
not merely walk away from those
contractual obligations and work
with a competitor. The crux of Dr.
Luke’s argument is that because
Kesha assigned her copyrights
in future recordings to a Dr. Luke
entity in the exclusive recording
agreement, to award her freedom
to work with a competing record
label would improperly infringe
upon Dr. Luke’s copyright interests.

On appeal, it appears Kesha in-
tends to argue that to enforce the
exclusive recording agreement and
publishing agreements in any man-
ner, including the purported assign-
ments of copyright interests in future
recordings, infringes upon her Thir-
teenth Amendment rights. It remains
to be seen how this will play out.

Conclusion

While the Kesha case will surely
continue to command significant
media attention, what already is
clear is that the legal precepts of
“efficient breach” and the inability
of a party to compel the specific
performance of a personal services
contract remain enforceable and es-
sential protections for commercial
actors. Contracting parties should
remain confident that they may freely
choose to cease performing subject

to mutual damages claims for breach
of contract.
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