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Enforceability of Indefinite Terms
In Real Estate Contracts

BY TODD E. SOLOWAY,
JOSHUA D. BERNSTEIN
AND ERICD. DOWELL

n today’s fast moving transactional envi-

ronment, investors and other players in

the real estate market are working to ink

deals as quickly as possible. Often, the

transactional documents leave terms open
and undefined and subject to the whims of
third parties not involved in the transaction.
When those obligations are performed, there
is no controversy. But what happens if it
becomes impossible to meet an obligation
or a party simply fails in its performance?
Think you had a deal? Not so fast.

In order to enforce contractual provisions,
it is not enough that the parties understood
the terms or believed themselves to be
bound. Rather, a contract must be sufficiently
definite for a court to ascertain the parties’
intent with relative certainty. A subjective
clause in a contract may not be enforceable
where terms are left open to future negotia-
tion or not sufficiently defined.

This “definiteness” requirement is among
the oldest in contract law but often is forgot-
ten in a time where the pace of transactions
and client pressure to “get the deal done”
necessitates that certain terms be left open.
So drafters beware. If a contract lacks objec-
tive criteria by which to measure a party’s
performance, courts will refuse to enforce a
term that on its face is indefinite—without
regard to fairness or consequences.
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The Rule of “Definiteness”

It has long been held that definiteness
as to material terms of a contract “is of
the very essence in contract law.”! “Impen-
etrable vagueness and uncertainty will not
do.”? And if an agreement is not reasonably
certain in its material terms, “there can be
no legally enforceable contract.” Thus, for
a contractual clause to be enforceable, there
must exist objective criteria against which
to measure the party’s efforts.* In fact, even
when the parties “believe they are bound, if
the terms of the agreement are so vague and
indefinite that there is...no means by which
such terms may be made certain, there is no
enforceable contract.”™

Pitfalls

Courts endeavor to hold the parties to
their bargain “where it is clear from the
language of an agreement that the parties
intended to be bound and there exists an
objective method” for supplying a missing
term or measuring performance. Thus,
in the absence of facial definiteness, the
Court of Appeals has identified two ways
in which the requirement of definiteness
still can be satisfied: Where an agreement
(1) contains a methodology for determin-
ing the meaning of the term; or (2) invites
recourse to “an objective extrinsic event,
condition or standard” on which to rely.”
Absent such a methodology or another
objective measure, courts by necessity
will deny enforcement of the contract.

A recent decision from New York County
Supreme Court demonstrates the pitfalls of
entering into a contract without regard to
the definiteness requirement. In Gallotti v.
Advance Watch Co., the dispute involved a

bonus owed to plaintiff under his employ-
ment agreement with Advance Watch Co.,
d/b/a Geneva Watch Group (Geneva), pursu-
ant to a clause providing that he was “eli-
gible for a medium term incentive based
on the increase in the shareholder value
of [Geneva],” and that the “objectives and
metrics used to define and measure the
achievement under this plan will be defined
within one month from the approval of the
strategic business plan of [Geneva].”® But
the “objectives and metrics used to define
and measure” the bonus never were defined
and Nicola Gallotti never received the bonus
prior to being terminated. Gallotti subse-
quently brought suit to recover the bonus.

In granting Geneva’s motion to dismiss,
the court repeatedly emphasized that it
only could consider an objective standard
for determining the bonus, “independent
of either party’s mere wish or desire.”The
court explained further that objective cri-
teria “may be found in the agreement itself,
commercial practice or other usage and cus-
tom.” But there was no “objective criteria”
that it could use to compute the bonus (even
though it was tied to an increase in share-
holder value, which allegedly increased by
$60 million during Gallotti’s employment),
and the court explained that “any percent-
age proffered by Gallotti, Geneva, or even
[the court] will merely be a made-up num-
ber with no objective nexus to the parties
intentions.”Furthermore, there were “no
applicable industry standards” that the
court could look to when determining the
bonus, as the agreement had been “uniquely
negotiated between the parties.”

The plaintiff in Gallotti would not have been
surprised by the result based upon prior case
law. For instance, the definiteness require-
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ment also came into play in Strauss Paper v.
RSA Executive Search.? There, the plaintiff
corporation (Strauss) and the defendant, an
executive search firm (RSA), entered into an
agreement where RSA agreed to “find an ideal
candidate for the senior sales management
position advertised by Strauss.” The agree-
ment further provided that the candidate
would be “guaranteed” and that RSA”s “entire
fee will be earned upon placement comple-
tion.” The agreement further provided that
in the event the referred candidate resigned
or was terminated within 180 days of hir-
ing, the defendant would use its “best efforts
to replace the candidate” at no additional
charge, but did not define the words “best
efforts.” Strauss subsequently hired one of
the candidates referred by RSA and remitted
one-half of the placement fee. But the employ-
ee was fired approximately four months after
being hired, at which point Strauss demanded
the return of its money. The lawsuit followed.

Strauss argued (and the court held) that
the agreement, read as a whole, indicated
that the placement fee was not earned
unless and until the candidate remained in
Strauss’s employ beyond the 180-day period.
RSA’s response was that it was entitled to
use its “best efforts” to obtain a replace-
ment candidate. But the court rejected this
argument in granting summary judgment to
Strauss, holding that where an agreement
expressly provides that a party must use its
“best efforts,” it is “essential that the agree-
ment also contain clear guidelines against
which to measure such efforts in order for
such clause to be enforced.” And the agree-
ment contained no such guidelines, leading
the court to hold that RSA could not seek
to enforce its right to payment under that
portion of the agreement.

Extrinsic References

So when will courts resort to extrinsic
objective standards to render an agreement
sufficiently definite? The Court of Appeals’
oft-cited decision in Cobble Hill Nursing Home
v. Henry & Warren Corp. remains an excellent
example.!’ The contract there gave plaintiff
an option to purchase a nursing home at
a price determined by the Department of
Health “in accordance with the Public Health
Law and all applicable rules and regulations
of the department.”!! The trial court ulti-
mately held that the option agreement was
unenforceable for failure to specify a method
by which price could be determined, and a
divided Appellate Division affirmed.

In reversing, the Court of Appeals began its
analysis by recognizing that a price term “is
not necessarily indefinite because the agree-
ment fails to specify a dollar figure, or leaves
fixing the amount for the future, or contains
no computational formula.” And there, in the
court’s view, the price could be determined
by reference to extrinsic standards. The court
looked first to the contract’s language, which
manifested the parties’ intent that price be
fixed by a third person.

Moreover, the Health Department had
an established objective means of fixing a
price, by referencing Medicaid reimburse-
ment to nursing home operators for real
property costs, including reasonable rent,
and where the operator was the owner, the
reasonable costs of acquisition. Further,
the court also considered the circum-
stances in which the agreement was made,
which confirmed that the department was
to have the authority to fix the price.

The “definiteness” requirement is
among the oldest in contract law
but often is forgotten in a time
where the pace of transactions
and client pressure to “get the deal
done” necessitates that certain
terms be left open.

A more common example is found in the
mortgage context. For instance, in Shreiber v.
Delia, plaintiffs sought specific performance
of a contract for the sale of commercial real
property.!? In relevant part, the contract
required defendants to apply for a 25-year
conventional fixed-rate mortgage loan in an
amount not to exceed the purchase price of
$325,000, and further provided that if defen-
dants were unsuccessful, plaintiffs had the
option “to obtain such financing on behalf of
[defendants] or to provide same at current
commercial loan rates.” Plaintiffs argued
that they were ready, willing and able to
perform, but the trial court dismissed the
complaint on the ground that the essential
terms of the mortgage to be provided by
plaintiffs were lacking and that the contract
was indefinite and therefore unenforceable.

The Appellate Division reversed, holding
that the term and amount of the mortgage
could be determined by reference to the
language of the contract giving plaintiffs the
right to provide the same type of financing

for which defendants were required to apply.
Furthermore, the court held that the inter-
est rate provided in the financing option—
“current commercial loan rates”—could be
determined by reference to an objective
extrinsic standard that would make its mean-
ing clear. Thus, reference to commercially
available rates—most notably “prime’—does
not render a contract indefinite.

Conclusion

As the cases discussed above make clear,
parties should not assume that contractual
clauses that are indefinite or create standards
not tied to objective criteria will be enforce-
able just because an executed contract is
in place. Rather, practitioners drafting such
clauses should ask first whether all of the
material terms are included and sufficiently
defined. If not, they must provide further
direction in the contract itself. In doing so,
practitioners must ensure in the contract
itself that a neutral judge interpreting the
agreement will be able to determine with suf-
ficient certainty what the parties intended.
And to the extent that the contract necessi-
tates inclusion of a facially indefinite term—
for instance requiring a party to use “best
efforts” or act “in good faith”—explain in the
contract what does (or does not) satisfy this
obligation, oy, if possible, refer to an extrinsic
objective source such as an accepted indus-
try standard. As cases continue to show, fail-
ure to heed this advice can be costly.
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