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Divorces are complicated under the best of circumstances,
but when one or both of the spouses has temporary
immigration status in the United States, the case can have
serious consequences for the entire family. Whether a U.S. Longtime Davis Pok Partner to
citizen marries a foreign national, or a family comes to the Become GC for Manhattan DA
United States from abroad on temporary visas, every

member of the family is impacted when the spousal Adderallin Law Schools: A Dirty

relationship dissolves. Little Secret
Every year, thousands of foreigners enter the U.S. legally on

temporary visas valid for a few months or several years. U.S. Arnold & Porter, Kaye Scholer
immigration law favors keeping families together and thus Agree to Combine
allows spouses and minor chidren to accompany a principal

visa holder to the U.S. Under the same principle, the law

also allows the foreign national spouses of U.S. citizens to

become U.S. permanent residents. To do so, the U.S. citizen More from the <
spouse must sponsor their foreign national spouse for a

"green card." In these instances, a divorce or separation ALM Network

naturally may impact the dependent spouse's immigration

status. When a marriage ends, careful analysis of the

immigration issues is necessary, particularly if there are

children involved who may become separated from one of

their parents if the parent loses his right to remain in the

U.S. after a divorce.
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Families on Temporary Visas sanded Zika-

With the U.S. economy becoming more global every year, uidance Wil
foreigners often come to the U.S. as a result of one spouse d Centers
being transferred to the U.S. on a work assignment or for Law Journal
temporary study or training. The spouse and minor children

of the foreign national who is transferring to the U.S. are egotiate
eligible for dependent visas. Under this type of visa, the gy Contracts

consequences of a divorce are harsh for the dependent ounsel

spouse—when the couple's divorce becomes final, the

dependent spouse willimmediately lose his or her orney-
immigration status and be required to leave the U.S. or verturns
explore options to remain in another visa status. ar Law

A divorce in such a case can pose complicated custody
issues, as the children may remain in the U.S. through their

ple Suit, a
dependent visa status but there are limited avenues for the

ppearance
dependent parent to remain legally. On the matrimonial Soe

front, it may be appropriate to enter into a legal separation
agreement addressing the division of assets and the
responsibility for support.

Green Card Applications

A foreign national who applies for a green card based on an
offer of employment in the U.S. may include his or her
spouse and children on the application, so that each family
member receives a green card. The green card process
raises more challenges for couples facing the possibility of
divorce. The timeline to adjudicate an employ ment-based
green card is quite lengthy at U.S. government agencies—
ranging from one year to many years.

If a couple decides to separate or begin a divorce action, a
settlement agreement would address any necessary steps
to maintain the dependent spouse's legal status.

Foreign Nationals Sponsored

U.S. citizens are uniquely eligible to sponsor foreign

spouses for green cards, and such green cards are granted
on a priority basis by the U.S. Citizenship and Immigration
Services (USCIS). In marriage-based green card applications,
the couple must prove to the USCIS that they did not enter
into the marriage for the sole purpose of securing a green
card for the foreign national spouse. As part of the
application process, the USCIS wil request proof that the
marriage is not a "sham." Couples must therefore maintain a
bona fide relationship throughout the application process.
Evidence of a bona fide marriage may include children born
of the relationship, or the commingling of financial assets
such as property, bank accounts and credit cards.

However, if the couple marries and subsequently divorces
during the application process—and even after a green card
is granted—it can have a profound impact on the foreign

Publicly T
Law Firm

Revenue
Legal Week

Justice Gi
Out of Tr
With Stuc

The National

Media GC
Afraid of

Corporate C

Ex-Berkel
Dean's Le
Harassme
Improper

The Recorder


http://www.law.com/sites/almstaff/2016/06/24/brexit-fallout-begins-for-the-legal-industry/?slreturn=20160524170328
http://www.texaslawyer.com/id=1202761195011/Texas-and-Volkswagen-Shake-Hands-on-50M-Partial-Settlement?mcode=1202615518654&curindex=17&back=NY
http://www.law.com/sites/almstaff/2016/06/27/supreme-court-strikes-down-abortion-restrictions-in-texas/
http://www.corpcounsel.com/id=1202761192389/InHouse-Lawyers-Slam-Order-Requiring-Yelp-to-Take-Down-Reviews?mcode=1202615518654&curindex=19&back=NY
http://www.nationallawjournal.com/id=1202766090906/FDAs-Expanded-ZikaTesting-Guidance-Will-Test-Blood-Centers?mcode=1202615518654&curindex=0&back=NY
http://www.corpcounsel.com/id=1202766208245/How-to-Negotiate-Technology-Contracts?mcode=1202615518654&curindex=1&back=NY
http://www.texaslawyer.com/id=1202766221203/Dallas-AttorneyBrewer-Overturns-Texas-Beer-Law?mcode=1202615518654&curindex=2&back=NY
http://www.therecorder.com/id=1202766107554/Behind-Apple-Suit-a-Curious-Appearance-by-Jane-Doe?mcode=1202615518654&curindex=3&back=NY
http://www.americanlawyer.com/id=1202766304594/Publicly-Traded-British-Law-Firm-Sees-Gross-Revenue-Growth?mcode=1202615518654&curindex=4&back=NY
http://www.nationallawjournal.com/id=1202764460311/Justice-Ginsburg-Stays-Out-of-Trouble-in-Talk-With-Students?mcode=1202615518654&curindex=5&back=NY
http://www.corpcounsel.com/id=1202764466233/Media-GCs-Arent-Afraid-of-Trump?mcode=1202615518654&curindex=6&back=NY
http://www.therecorder.com/id=1202764402954/ExBerkeley-Law-Deans-Letter-Says-Sex-Harassment-Inquiry-Improper?mcode=1202615518654&curindex=7&back=NY
http://www.thelegalintelligencer.com/id=1202764374058/WalMart-Manager-Sues-Employer-Alleging-Religious-Bias?mcode=1202615518654&curindex=8&back=NY
http://www.law.com/sites/almstaff/2016/08/04/diversity-and-discrimination-issues-top-the-agenda-for-aba-leadership/
http://www.insidecounsel.com/2016/07/22/kim-kardashian-vs-taylor-swift-the-legal-implicati
http://www.nationallawjournal.com/id=1202762936597/Williams-amp-Connolly-Argues-to-Block-Clinton-from-Questioning?mcode=1202615518654&curindex=11&back=NY
http://www.dailyreportonline.com/id=1202763012268/Georgias-SameSex-Adoption-Is-Valid-in-Alabama-US-Supreme-Court-Says?mcode=1202615518654&curindex=12&back=NY
http://www.corpcounsel.com/id=1202763032264/The-Quotable-Thomas-Perez-Secretary-of-Labor-and-Possible-VP-Pick?mcode=1202615518654&curindex=13&back=NY
http://www.law.com/sites/almstaff/2016/07/19/how-women-can-be-assertive-and-lovable/
http://www.nationallawjournal.com/id=1202760990417/Why-We-Kicked-Dentons-Off-the-NLJ-500-and-Am-Law-200-Lists?mcode=1202615518654&curindex=15&back=NY
http://www.law.com/sites/almstaff/2016/06/24/brexit-fallout-begins-for-the-legal-industry/?slreturn=20160524170328
http://www.texaslawyer.com/id=1202761195011/Texas-and-Volkswagen-Shake-Hands-on-50M-Partial-Settlement?mcode=1202615518654&curindex=17&back=NY
http://www.law.com/sites/almstaff/2016/06/27/supreme-court-strikes-down-abortion-restrictions-in-texas/
http://www.corpcounsel.com/id=1202761192389/InHouse-Lawyers-Slam-Order-Requiring-Yelp-to-Take-Down-Reviews?mcode=1202615518654&curindex=19&back=NY
http://www.nationallawjournal.com/id=1202766090906/FDAs-Expanded-ZikaTesting-Guidance-Will-Test-Blood-Centers?mcode=1202615518654&curindex=0&back=NY
http://www.corpcounsel.com/id=1202766208245/How-to-Negotiate-Technology-Contracts?mcode=1202615518654&curindex=1&back=NY
http://www.texaslawyer.com/id=1202766221203/Dallas-AttorneyBrewer-Overturns-Texas-Beer-Law?mcode=1202615518654&curindex=2&back=NY
http://www.therecorder.com/id=1202766107554/Behind-Apple-Suit-a-Curious-Appearance-by-Jane-Doe?mcode=1202615518654&curindex=3&back=NY
http://oascnx17022.247realmedia.com/RealMedia/ads/click_nx.ads/alm.nylj/module/more-from-the-alm-network/11020173242@x21

national spouse. A divorce judgement during the application
process will effectively terminate the application, as there

will be no valid marital relationship. Specffically, if the
marriage is dissolved prior to USCIS approving the green
card application, the foreign national is not eligible for a
green card and in fact, risks losing his or her abilty to
remain in the U.S. at all, if the foreign national does not have
an underlying visa status.

Even a separation may impact the foreign national spouse if
the couple can no longer provide evidence that they have a
bona fide marriage. Matrimonial courts look very unfavorably
upon any party that may be using the green card as leverage
during divorce proceedings and may go as far as finding the
parties engaged in immigration fraud or penalizing them

with disproportionate financial responsibilities after

divorce. 1

Moreover, if a marriage is less than two years old at the time
the application is approved, the foreign national spouse is
granted "conditional" lawful permanent residence, meaning
the green card is valid for only two years. 2 To "remove" the
conditions two years later, the lawful permanent resident
(LPR) spouse must demonstrate to USCIS that the marriage
was entered into in good faith and remains bona fide. 3 The
application to remove the conditions must be filed jointly by
the couple. 4

If a couple divorces during the conditional residence period,
the LPR spouse faces the risk of losing the green card. 5
However, the LPR spouse may request a waiver of the joint
fiing requirement if the LPR would suffer extreme hardship

if removed from the U.S. and either, the marriage was
entered into in good faith but has since been terminated or
the marriage was entered into in good faith and during the
marriage the LPR was battered or subject to extreme cruelty

by the U.S. citizen spouse. 6

Where the spouse's green card is still conditional at the

time of divorce, the couple's settlement agreement can
include cooperation by the U.S. citizen spouse for the LPR
spouse's legal status. For example, it would be acceptable

for the U.S. citizen to commit that he or she will assist in

fiing a joint petition for removal of conditions, attend or
accompany the spouse to any hearings, and provide any
other necessary information to show USCIS that the marriage
was a sincere and valid one.

Lastly, in a marriage-based green card application, a U.S.
citizen sponsor must sign an Affidavit of Support to accept
financial responsibility for his or her spouse once he or she
becomes an LPR. 7 This Affidavit is a legally enforceable
contract—the sponsor's responsibility lasts until the spouse

8

becomes a U.S. citizen “; can be credited with 40 quarters of



work (usually 10 years) 9; dies 10; or ceases to be a
permanent resident and departs the U.S. 1 If the LPR
spouse receives any "means-tested public benefits," the
sponsor is responsible for repaying the cost of those

benefits to the agency that provided them. 12 Divorce does

not end the sponsorship obligation. 13

In light of the support obligation, if a prenuptial agreement

is contemplated that involves a waiver of the right to receive
support, the parties must be apprised of the immigration
requirements because the risk of the agreement being
unenforceable is much greater. Further, when drafting a
prenuptial agreement under these circumstances, it would
be the attorney's legal and ethical obligation to advise her
client that a waiver of support or any other financial benefit
may be construed as a financial arrangement in exchange for
the U.S. citizen's compliance with the immigration

process. 14 Aside from being null and void, such prenuptial
agreements can be compromising to the application for a
green card because they raise the appearance of
immigration fraud.

Conclusion

When a marriage faces dissolution and immigration issues
are involved, additional risks and uncertainty may be
present. It is therefore critical to examine the stakes and
consequences for the foreign national spouse, particularly if
a child is involved. While attorneys may advise their clients
to wait for one parent's definitive legal status prior to fiing
an action for divorce, the varied circumstances do call for
collaboration from both parties, with sound legal advice, to
avoid deportation. While a divorce causes unforeseeable
upheaval in the life of a family, with careful planning and
legal advice, the immigration consequences can at least be
considered and mitigated.
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