
As Firms Centra lize  Management, Are 
Equity Pa rtne rs  Employees?
Lawsuits  aga inst Proskaue r Rose and Norton Rose Fulbright highlight an is sue  that has  grown increa s ingly 
complex with the  mana gement adva nces  a t law firms--should equity partne rs  now be cons idered 
employee s?
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At the  ce nte r of two closely-wa tched la wsuits  a ccus ing P roska uer Rose
(http://www.america nlawyer.com/id=1202794379771) and Cha dbourne & Parke
(http://www.ne wyorklawjournal.com/id=1202794701972) of discriminating agains t woman lawyers  is  a 
ques tion tha t goes  to the  nature  of Big Law partnerships  today. Given the  bus iness  re a litie s  of large  law 
firms , should partners  be  trea te d a s employees , even if they hold a n owne rship s take  in the ir firms?

The  suits , both see king millions  of dollars  in dama ges , genera lly a llege  that the  law firms  unfairly paid 
wome n partners  les s  tha n their male  counterparts . And in both cases , the  firms  have a rgued that the 
cla ims  a re  imprope r because  the  lead pla intiffs—former Chadbourne  partner Kerrie  Campbe ll a nd an 
unnamed Jane  Doe pla intiff in the  Proskauer suit—fell within the  equity partne rship ra nks  a t the  time of the 
a lleged discrimination. (Following its  re ce nt combina tion with Cha dbourne, Norton Rose  Fulbright is  a lso 
na me d a  defe nda nt in Ca mpbell’s  suit.)

As  e quity partners , the  firms  ha ve ma inta ine d, the  women we re  partia l owne rs  of the ir law firms  and don’t 
qualify for the  types  of e mployment prote ctions  la id out in the  Equa l Pay Act a nd Title  VII of the  Civil Rights 
Act of 1964. Those  la ws , Cha dbourne a nd Proska uer ha ve a rgued, a im to cover e mploye es , not bus iness 
owne rs .

The  argument has  pre se nte d a  hurdle  for the  women who have sued the  firms , tying the  ea rly fa te  of the ir 
case s to the  ques tion of whe the r partners  can be  cons idered employees , a t lea s t in the  context of federa l 
employment la ws . In June, the  Manhatta n fe dera l judge hearing the  Cha dbourne ca se  de cline d to dismiss 
it, ins te ad ordering limited discovery as  to whether Ca mpbell and the  other female  former Chadbourne 
pa rtners  “a re  ‘employees ’ under the  re levant federa l s ta tutes  a nd therefore  protecte d within their ambit.”

Proskauer, me anwhile , has  brought the  que stion to the  fore  in its  effort to ha ve the  case  aga ins t it 
dismissed from fede ra l court in Wa shington, D.C. In re sponse , lawyers for the  Doe pla intiff argue that the 
firm is  closely controlled by its  exe cutive  committe e , while  “ra nk-a nd-file ” partne rs  e ffectively function a s 
employee s  and de serve  prote ction from bias .



 

It re mains  to be  seen how judges  come down in the  Cha dbourne and Proskaue r suits , but this  isn’t the  firs t 
time  the  courts  have mulled whe ther pa rtners  can be  e mploye es  in the  context of a nti-discrimination laws . 
The  is sue  previous ly came to a  head in connection with an early-2000s  ca se  in which the  U.S. Equa l 
Employme nt Commiss ion cha lle nge d Sidley Aus tin’s  ma nda tory re tirement policy on the  grounds  tha t it 
cons tituted age  bias .

Sidley e ventually re solve d that suit in 2007, a greeing to a  $27.5 million se ttlement without admitting to any 
wrongdoing. But the  se ttleme nt ca me afte r a  2002 fe dera l a ppe als  court decis ion in the  case , cla rifying that 
pa rtners  can be  cons idered employees  in ce rta in circumstance s .

“The law is  se ttled to the  extent tha t courts  will not a cce pt the  mere  de s ignation of equity partne rship or a 
nomina l interes t … in profits  as  a  bar to an inquiry of whether those  pa rtners  are  e mploye es  or not,” says 
Rona ld She chtman, managing pa rtner of P ryor Cashman a nd chair of the  firm’s  labor a nd employment 
group. (He is  not counsel in e ithe r the  Proska uer or Chadbourne suits .) “It’s  a  fa ctually intens ive  ana lys is .”

Tha t ana lys is—which includes  whe ther a  partne r ca n hire  or fire  othe r s ta ff members or re ports  to
someone higher up the  chain, among other factors—depends  on the  structure  of a  given law firm, and the 
na ture  of be ing a  “partner” there , according to Shechtman. A court may a lso look a t the  firm’s s tructure  to 
de termine  if mos t of the  day-to-day opera tions  are  dicta ted by a  manage ment or e xe cutive  committe e , or if 
a ll equity pa rtners  truly have a  say in the  firm’s  bus iness  de cis ions.

When the  judge s  in the  Chadbourne  and Proskauer suits  undertake  that ana lys is , they’ll be  doing it in the 
context of a  changing legal industry, a nd what it means  to be  a  partne r a t one  of the  country’s  larges t firms. 
In a  gene ra l se nse , sa ys Shechtma n, the  nature  of be ing a  partner a t many large  law firms has  shifted in 
recent years , a s more  firms  have crea ted and expa nde d nonequity pa rtner role s . Me anwhile , more  firms 
ha ve concentra te d the  a uthority to ma ke s tra te gic decis ions  in a n e xe cutive  or mana gement committee
that includes  only a  subse t of the  firm’s  full e quity partnership.

“In the  las t 10-15 years , we’ve  see n the  whole  concept of la w firm partnership evolve ,” says  Pryor 
Cashman’s  Shechtman. “Tha t evolution has  primarily bee n the  move in many firms  to a  two-tier partner 
s tructure .”

Bruce MacEwen of the  le gal consultancy Adam Smith Esq. sa ys that the  changes  in the  indus try ha ve 
typically moved firms  a wa y from a  “true  pa rtnership” model, in which the  full group of equity pa rtners  make 
mos t of the  firm’s  bus iness  decisions  colle ctive ly. There  a re  still firms , eve n a  few nea r the  top of the  Am 
La w 100 ra nkings , tha t would qualify as  true  partne rships; MacEwen says  they’re  ofte n marke d by a 
sma lle r e quity partnership that’s  ge ographically concentra ted in one  or few office s . But a t many firms, 
MacEwen says , there’s  a  dis tinction between what he  se es  as  the  “fact” of modern day pa rtnership and the 
“truth.”

“If you’re  an e quity partner, you are  a n owne r. That’s  a  fact,” Ma cEwe n sa id. “In the se  larger firms , we
think tha t’s  not a ctually the  truth. … The truth is  tha t the y have  to be  mana ged more  centra lly.”

MacEwen a nd his colle ague, Janet S tanton, sa y the re  are  many rea sons  for large  law firms to opera te  in a 
way that might make mos t of their partners  look like  e mploye es . Among other is sues , a llowing the  majority 
of partners  to see  the mselves  a s autonomous owners  of their firm can be  a  re cipe  for gridlock—espe cia lly 
if there  are  hundre ds  or thousa nds  of pa rtners spre ad out in offices  a cross  the  globe.

“At large  la w firms , the  partne rship model is  an incredible  impe dime nt to the  effective  ma nagement of the 
firm,” says  Sta nton.



Although it’s  not an e xact a nalogy, Ma cEwe n says  the  typical e quity partner in Big Law these  days  might 
be  more  akin to a  share holder that has  bought s tock in a  la rge  company, or to a  high-leve l corpora te 
employee  whose  compensation includes  a  s tock compone nt. Despite  their ownership s take , the y wouldn’t 
be  guarante ed a  huge sa y in the  da y-to-da y dire ction of the  bus iness . The shareholder wouldn’t control 
hiring a nd firing, or determine which computer sys tems the  company used, for ins tance .

“We’re  ta lking about the  functioning of the  law firm as  a  bus ine ss ,” says  MacEwen, noting centra l 
mana gement ofte n ha s  far more  authority tha n a ny one equity pa rtner.

Still, while  firms  tha t cede  control to a  ce ntra lized e xecutive  committe e  may be  be tter ma naged, it won’t 
ne cessary insula te  the m from cla ims  by unha ppy partners .
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