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Iiidex No.: 10086811 2 
13 K 1  S 1 ON/ORDEK 

-against- 

In this rcliited special procccdirig and action, hotti o f  which were co11~11enced pursuant to 

tlic Lirnitcd 1,iahility Corporation IAW (l,I,C;I,) and Business C.hrporation Law (BCI .), 

co-delendaiits Cape Sag L)cvelopers, LLC (Cape Sag Developers) imd Capsag I Iarlmr 

Management, LLC (Capsag) iiiove, first to dismiss the petition in the special procccding, and 

then separately for summary judgment to dismiss the complaint in the action (motion scqucnce 

iIuiiihcrs 001 and 002, respectively). For the following re;-isotis, both motions arc granted. 

BACKC~IIOIJNII 

Plaintill AllNaman Real Estate Advisors, LLC (AN ICE) and defendant Cape Sag 

Developers, both of which arc New Yorlc liinitccl liability compnnies, were also both the sole 

members ol 'nun party C'apiiain Sag Managcnlcnt, T,T,C (Chpnnm Sag),  motlier New Yorlc liiiiitcd 

liability coiiipany. Set) Pctition, 77 3-4. ('ape Sag Developers was the maiingiiig lnembcr of 
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Captiam Sag. / c / .  7 5.' 

1)cfcndaiits dlcgc that, 011 July 18, 201 1, 8 Incrgcr was efrectcd hetweeri C'apnain Sag 

and co-clcfcndalit C'apsag, with C'apsag being the surviving corporate entity. Sr~c Notice ol' 

Motion (motion seqiience iiumbcr O O l ) ,  Wood Affirmation, 7 2. 13clkiidarit.c further allcgc that 

Cape Sag Developers is now thc managing mcrnbcr of Capsag.' ld. 

ANliE also alleges that ('ape Sag Devclopcrs was the sole member of Sag Devclopmeii( 

I'artners, 1,l ,C, anothcr Ncw York liiiiitcd liability company, that is the record owiier of certain 

real properly located a t  15 C'linrcli S t . ,  Sag I Iar17or, NY (ihc p~opcrty), llie dcvelopiiimt righls to 

wliich were the object of tlic aforementioncd merger. ,Sw Petition, T[ 7. This is iiot enljrcly 

accurate. The January S ,  2006 operating agrccinerit o lan  cntity called "Cape Sag Ciroup, LLC," 

indicates that it was incorporated on December 14, 2005 and is the "sole iiieiiiber" of Sag 

lkvelopment I'artiiers, LLC. Sec Notice ol' Motioii (motion seqirericc i imher  00 1 ), Exhibit C'. 

As will IT SCCII, C'ape Sag Devclopcrs is (lie sole iiinnagiiig i~iember of C'ape Sag Group, LLC: 

(which was, in turn, tlic sole managing iiiember o f  Sag Ikvclopment Partiicrs, LLC'). 

The "amended and rcstatcd limited liability coiripany agreeincnt o r  Chpnam Sag 

Management, LLC" (the Capnarn Sag agreement) recites that C'apnam Sag was originally formed 

by Cape Sag Developers and A N I G  on December 13, 2005, that its original limited liability 

company agreement was exccutccl oii Jaiiiiary 5 ,  2006, and that the amcnded agreemcnt was 

executed on Novembcr 2, 2007. LSec Notice of Motiori (inotioii sequcncc ~iumber 001 ), Exhibit 

13. The Capnam Sag agrccmciit also slates, in pcrtincnt part, as  follows: 
2. Purpose and I ' owe~ .  

(a )  The purpose of tlic C'otiipaiiy [i.e., Capnam Sag] is to 
engage in  any lawful busjricss that a limited liability company ... 
rnay lawfdly clo ... including, without limitation acting as the 

I Cape Sag 1)evelopcrs is itself managed by ii corporate cntity called Capsag 
Harbor Group, lnc., which will bc referred to in this decision as (:I IC;, Inc. in order to avoid 
coiilirsion. SLYJ Notice of Motion (motion sequence iimiber 001 ), Woocl Mlirination, 7 1 . 
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iiianagirig tiictnbcr of Cape Sag Group, LLC, 11 New York limited 
liability company which is, itself, the 1 00% Managing Member of 
Sag Developincnt Partners, LLC, wlich is [lie owncr of the land 
aiid building in Sag 1 larbor, New Yorlc.,, . 

(b)  
('ompaiiy shall 11avc the power and arithority to take in its tiame 
m y  a i d  all aclions necessary, uselill or appropriate i n  the 
Maiiagiiig Member's [i.c., C'apc Sag L>evclopcl-s'] discretioil to 
accomplish its pLir1x)sc ... . 

111 firrtticmnce of. the purpose of the Conipatiy ... the 

(c) 

long as any Loan reinaitis outstanding, tlic C'onipany ... (ii) has not 

Notwithstanding the provisions of subparagraph (b), so 

and will not engage in, seek or consent to any  dissolution, winding 

up, Iiqrtidatiot~,  consolidation, merger, or asset sale (othcr tlian a 

con so 1 i cla t i o 11 o r merger i 11 a trailsac tioii (a " C o t i  tro I 1 ed 

l'ratisaction" ) where tlic surviving entity in the case of either of the 

foregoing events is an Affiliate 01 the Comnpaiiy ... 

Id. Thc prcatnblc to the Capiiani Sag agreeiiieiit l'iirther provided that 'I La111 terms the initial 

lcttcrs o f  which are capitalized aiicl not otherwise dehcc l  ,.. shall have their respective nicanings 

as set f'or.(li in the operating agrccincnl of' (.'ape Sag Group, 1 .LC' (the C'apc Sag agreenicnt)." I;/. 

The J X I U U ~  5 ,  2006 C'apc Sag agreement included tlic following relevant definitiorw: 
"Al'filiate" means, with rcspect to any Person, .,. (b) any entity wliicli controls 
(i .e., wliicli owns directly, or indirectly, 25% or more 01 the bciicficial interest in 
or othcrwisc 113s tlic right or powcr by any incaiis to control), is owned or 
controllcd hy or which is under cotiiinoti ownership or control with a Persnn ... 

* 4: * 

"l'ersoii" ~iieaiis an indiviclual, corporation, lirnitccl liahi I ity corporation, 

partnership, trust or u i i i i ~ ~ o r i ~ o l - ~ ~ l e ~ ~  ol-ganimtiori. or otlicr eiiti ty.  

S C L ~  Notice of. Motion (motion sequence number 002), Exhibit I,. 

On Jdy  15, 201 1 ~ Cape Sag Ilcvclopers sent ANRE a documcnt ciililled "iioticc of' action 

in lieu of meeting - notice of' merger - noticc of dissenlers' rights" that detailed Cape Sag 
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Devclopcrs’ decision t0 merge Capiiaiii Sag with Capsag, and to maintain Capsag as the 

surviving entity (tlie C‘apsag merger notice). ,See Notice of Motion (motion scqucnce number 

00 I ), Exhihit 1) 1’1ic C‘apsag merger noticc stated that: 
Should yoti clioose lo disscnt [i .e., lk-om the rnergcr plan], upon tlic Jlffcctivo dale 
,,. you shall not become or continue lo be or liold an ititcrest in ICapiiaiii Sag] or 
in [C‘apsag] but shall be entitlcd to receive in cash fioin [C‘apsag] the I;MV [fnir 
marliet value1 of your Meimbcrsliip I ntcrcsts ... 

[C’npsngl has already cletemiiticd that tlie FMV of I Capriain Sag] is one thousatid 

dollars ($1000.00). Accordingly, your I i.e., ANNl’sJ Mcrgcr Consideration shall 

be Lour hundred sixty live dollars and sixty cents ($465.60), which will also he 

the amount of the Offer. 

Id. TIic Chpsag mcrgcl- iioticc rccited that, should ANRK have any objections to tlie oll‘er, New 

York law provided lor ANRE to lilc a “notice of dissent” within 20 days o f  tlie date of tlic 

Capsag iiicrgcr notice, or by August 4, 20 1 1 . I d .  

On A U ~ L I S ~  4, 201 1 ,  ANRI: scrvcd a notice ol‘dissent 011 Cape Sag Developers that 

objectcd to tlic proposed “ h i r  value oJ‘ [ANRE 1’s mcmbersliip interest micl prnporlioiirttc slwc in 

[Capnam Sag].” ,%e Notice of Motion (motion sequence number 001 ), Exhibit 1;. The Capsag 

nicrger notice recited that, pursuant to l,L,CI, § 1005 (a) arid (b): 1) Chpsag had the optioii.of 

making ANRE an offer for its sliares in C:aptia[ii Sag withiii ten days after. rcccivitig ANRE’s 

i ioticc ol~hssent;  or 2) in  the cveiit that ANIIt! rcjcctcd the ollkr, tlie parties would have 90 days 

it1 which to come to an agrccmciit on thc EMV of ANliE’s membershjp interest ti1 Capnam Sag 

(counted I‘rom the date of hN1Cb’s notice of dissent) Id, ‘I’hc C’apsag iiicrger notice also rccitccl 

that, in the went the parties failed to conic to such an agrccrncnt, thc appraisal pr-occdurc sct 

lorth in BC‘L 5 623 (li), (i), (j) and (k) would be used. Id. Thcsc statutcs will be discussed infjn 

Chi  h g ~ t  12, 201 1 (i.e., eight days alter receiving the notice ofdissciit), Capsag suit 

ANRG a letter t l ia t  repeated it’s oflkr ol’$465.60 lor ANKI<’s incmbcrshtp interest in C‘apnam 

Sag. ,SLY: Notice ol’Molion (motion sequence n~imber. 001 ), ISxhihit C;. On November 7, 
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201 l(Le., 87 days late;-), ANRE sent Cape Sag Developers and Capsag a lctler rejecting tlic 

oller. Jd,; Exhibj t H. Both o l  these iioticcs appear to have becn tiincly. Defendants also assert 

that, duririg tlic intcrval bctwccii tlic offer aiid the rejection, tlicy hncl notified ANRI’ that they 

would permit ANRE to inspect their books ancl rccoids, but that ANRI < iicvcr contacted tliciii to 

arrange an inspection. I d . ;  Wood Affidavit, 7 24. ‘l’hcy flirther assert that, on November 30, 

201 1 ,  tlicy scnt ANIIE a letter containing a written response to  ANlCE’s earlier docuiiieiit 

iiispectioii request that aiiiiexed copies of all of the requested documents. Id.; Exhibit I .  

In both ul. their iiiolions, clcfctidants claim that ANRE hilccl to conimence thc instant 

procccding and action in a timely hsliion. A’cc Notice of Motion (motion sequence niimbcr 00 I ), 

Wood Midavit ,  l[ 25. They specitically note that: 1 ) the 90-day iicgoliatioii period expired on 

Novcmhcr 10, 201 1 ; 2) that IK“1, § 623 (11) !I) provided for C‘apsag to coiimiencc 3 special 

proceeding lo determilit: tlie value of ANKll’s  intcrcst in Clapiiain Sag within 20 days alter such 

cxpiratioii date (or by November 30, 201 1 ) ;  3 )  that C‘apsag elected iiot lo coiii1iieiice such ;I 

proccccling; 4) that HCI ,  3 623 (11) (2) provided Ibr ANRI’ to tlicii coiiiiiieiice a spccial 

proceeding to deteriuiiie the value o f  its shares within 30 days afler the end of (’apsag’s option 

pcrtocl ( o r  by 1)cccmhcr. 30, 201 1 ); and 5 )  that A N E  did not coii~itic~icc the instant prcscccding 

and action mtil J:iiiii~y 26, 2013 - i.c., ticarly a iiioiitli later. fd., 77 25-29. 13cfcndants also 

note that, on January 23, 2012, they bad sent A N I E  a letter notilying it that its disseiitiiig 

shareholder’s rights had expired, and had also eiicloscd a clicclc fix $465.60. Id., 7 28; Exhibit J. 

ANRE’S January 26, 201 2 petition sets forth causcs of‘ action Lor: 1) an appraisal and 

dctcrinination of thc fnir ii~:~rkct valuc of its intcrcst in Capiiaiii Sag; i u i d  2) court costs aiid 

attorIiey’s f‘ees. ,Sr’c Notice of Motion (motion seqiieiice iiuiiiber O O l ) ,  1:xhibit A. ANW’s  

contemporaneous complaint sets hr th  causes oLactioii lor: 1) brcacti of contract (i.e., the 

Capiiam Sag operating agrccmciit); 2) a declaratory judgment; aiid 3) a n  injunction to unwind 

and/or rescind tlic C‘apsng nicrgcr. See Notice of Motion (motion seqiieiice numbcr. 002), Exhibit 

A. 1 ) e h d a n t s  filccl an aiiswcr with aihi ia t ive dcfciises to tlie complaint cm May 25, 201 2. Id.; 
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Exhibit H. Now befork the court are clefendants' motions to dismiss both the petition (molion 

st.qucncc number 00 1) and thc complaint (motion sequence number 002) 

1) I SI: I J S SI ON 

The Motion to Ilismiss 

Wlicii evaluating a deI;=nclant's motion to disiuiss, pursuant to ('1'1,iX 321 1 (a), tlie test "is 

not wlietlier the plaintiff has artfiilly drafted tlic complaint but whether, deeming the complaint to 

1990). 'To this end, the court must accept all of'llie f'acls alleged iii the coiiiplaint as truc, and 

determine whether they lit wilhiii any "cognizable lcgal theory." ,SPP c.g. Arncrv I w h s  , /PIC 

(200 1 ). However, where tlic allegations in (lie complaint consist only of bare lcgal conclusions, 

o r  of factual claims which are inlierciilly incredible o r  arc flatly contradicted by docirmentary 

evidence, the foregoing considcrations do not apply. Scc e g ' l ' c c t i u f L 3  11111 LtcJ v Fw/ilizcr Dcv 

and lnv., /3 I/:, 258 AD2d 349 ( 1  't l k p t  1999); I 'mi<qlic/ v C'hicqo Il'rihune-N Y NPWS LSyndirxlle, 

lmn , 204 AlXcl 233 ( I  " Dcpt 1994). Here, C'apsag argues that both 0 1  the causes of action set 

for th  i n  ANRF's  petition slioulcl be dismissecl because they violatcd tlie terms of 1LCL 5 1005 

(a) and (b), and of UC'L 3 623 (11) (1) and (2), which wcrc iiicorporatcd into tlic C'apsag nicrgel 

iiutice. See Notice of Motion, Wood hflidavil, 77 25-3 1 . I;or the following reasons, tlic courl 

agrees. 

LLCL, 5 100s states as Lollows: 
(a) Wihi i i  len clays after the occwxiicc of an cvcrit clcscr-ibccl in section tcii 
hunclrcd two o l  this article, tlie surviving or resulting clomcstic limitcd liability 
coiiipany or other business entity shall sciid to cacli disseiiting L'ormer membkl- ;I 
written of'f'er to pay i n  cash thc fair value 01 such f'ormcr member's ineiiibcrsliip 
interest. Payment i n  cash sliall be ~nade to each f'ormcr iiiciiibcr accepting such 
o fk r  within ten clays after tioticc of such acceptaiice is rcccivcd by tlic surviving 
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or resirltiiig domestic limited liability coiiipaiiy or otlier business critity 

(b) 1i.a former member and the surviving or resulting limited liability 

company o r  othcr business entity hi1 to agree on the price to be paid fbr the 

loriiicr iiicm1~r''s iii~imb~rsliip iiiteresl within ninety days alter tlic surviving or 

resulting domestic limited liability coiiipany or other business entity sl-rall have 

iiiade tlic ofkr  provided lor in subdivision (a) oftliis section, or if tlie domestic 

limitcd liability company or surviving doincstic liniitcd liability company or' otlicr 

business entity shall fail to tiiakc such an  offer w i t h  tlie period provided for in 

subdivision (a) of this scction, the procedure provided for in paragraphs (li), (i), 

(j) and (k) oi. section six liiiiidred twenty-three olthc busirlcss corporation law (or 

any successor provisions or statute) shall apply, as such paragraphs may be 

amended fiom tiiiie to tiiiie 

The pertinent portion of fK'1, 9 623 states as follows: 
(11) 
oIlc1- witliin such period or  Gfteeii days, or i f  it makes tlie o l l r  and any dissenting 
shareholder o r  sharcholdcrs fail to agree with it witliin the period of thirty days 
thereafter upon the price to be paid for their sharcs: 

The following procedure sliall apply ilk the corporation fails to malte such 

- 7  (1) 1 he corporation shall, witliin twcnty days after the expiration of. 
whichever is applicable of the two periods last mcntionctl, institute ;i special 
pmceeding in the supreme court in the judicial district iii which the olfice o f  tlic 
corporation is located to determine the rights of dissenting shareholders and to fix 
the fair valiie of their shares. If, in the case of merger o r  consolidation, the 
surviving or new corporation is a foreign corporation without an office in this 
stale, such proceeding shall bc brought i n  the county whcrc tlic office ofthc 
domestic corporation, whose shares are to be valued, was locatcd. 

(2) If' thc corporation fails to iristitcitc such proceeding within such period of 

twcnty days, any dissenting sharchulclcr may institute such pr'occcdiiig for the 

same purpose not later than thirty days aftcr thc cxpiratjon uf such twciity day 

period. If such proceeding is not iiistitutecl within such thirty day period, all 
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dissenter’s rights shall be lost unless the supreme court, for good c m s c  shown, 

shall otlicrwiw direct. 

As was previously tncnlioned, both of tlic foregoing xtatutcs wcrc spccilically iiicorporatcd into 

the t e rm of the C‘apsng merger notice. As was d s o  prcvioucly obscrvcd, thc documentary 

cvidence herein discloses that Capsag teiidercd ANRK an offcr lcttcr within the ten day time 

period spec ikd  by LLCL !j 1005 (a), and thal ANRG teiidered ;1 rejection letter within thc c)O 

day time pcriod specilied by I ,T,C’I 5 1005 (b). The documentary evideiice fiirllier discloses that 

Capsag did ! IO/  institute ;i special procccding within 20 clays after the expiration o r  the 90 day 

rejection period (as authori4 by BC‘L 3 023 (11) ( I  )), and that ANRI’ did no( commc1icc tlic 

instarit special procccding within thirty day 

authorized by J X ’ I ,  5 623 (11) (2)). Tlie documentary cvidmcc, thcrcforc, supports (’apsag’s 

assertion that ANliE’s petition is untimely and, thus, suhject to k i n g  dismissed. AN1-X 

110 iic t 11 c I c ss 11 is es two argu t I W  I t s i 11 o ppo sit i 011. 

fter tlic expiration of that 20 clay period (as 

I- irst, A N R F  ~ i r - g ~ i e s  that its petition was timely, becaiise the preamble language of BCIL 5 

623 (h) refers to a: 
procedurc I that] shall apply i1  tlic corporation fails to make such offer within sircli 
period of fiftccn days, or if it inakes the offcr and any dissenting sharefiolder or 
shar.eholders fail to agtw with it within the period of thirty days thcrcaftcr upon 

tlic pricc to be paicl for their shares. 

ANRE contends tliitf, id‘calculatcd using the 1 S a11d 30 day periods rekrred to above, its petition 

was, in hc t ,  limcly. ,S’c;cc Block Rlliriiiation in Opposition, 77 7- IO. However, this argiimeiit 

neglects two obvious points. Firstly, tlic 15 atid 30 day time periods that are referid to in  tho 

preamble seclion of IK’L 5 623 (ti) refer back to language that is coiitaiiicd in tlic previous 

subparagraph - ix. ,  tW1 I § 623 (g). Here, tho C’apsag merger iioticc specilically incorporates tlic 

portion of I ,I,C‘T, § 1005 (13) tliat states that, in the cvcnt 170 o ( k r  is iiiade within ten clays of a 

notice of dissent, or that no agruet~iciit on sliarc value is rcached within 90 clays of‘a notice of 

dissent, “the proced~ise provided for in piiwgrqiiis (h), (i), (i) iinJ (k) of .rcctioii .\ix hunched 
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hiw/i/y-/Ii/ ct' O J  [lie hu:r~nc.r r colporcr/ioli I i ~ w  ... shall apply [empliasis acldcdl." Scc Notice of. 

Motion (motion sequence nuiiiber 00 1 ), b,xhjhit D. Neither the Capsag merger agreement no1 

LLCL 5 1005 (b) makes any nicntion of the procedures or tlie time periods that are set forth in 

Hc'1, § 623 ( g ) .  l'lius, tlic ohvious interpretation is that the parties intended not to rnalcc use of 

those proccdures or timc pcriotls. Secondly, i t  is equally obvious that HC:I, 3 623 (8 )  is a 

provision of'tlie Business ('orporatiori Law, wliile L,I ,CI ,  5 I005 (b) is a provicioli of the I ,itnitcd 

1,iability C'urporatioii I ,aw, and  that all oftlie corporations Illat arc parties to this litigation arc 

liinitcd liability corporations and, thus, subject lo tlic provisions o f  tlic Iattcr statute. 'I'licrcfnrc, 

evcii if thc parlies had iiitciidcd otlicrwise (which is not indicated by thc tcriiis of thc Capsag 

merger notice), tlic governing law would oblige tlic court to use the 10 and 90-day time periods 

that Capsag iitilizccl wlicii calwhting the tiineliiicss of ANRE'S pctitioir, and no1 the additiotial 

IS and 30-day periods t l i i i t  A N I E  hvors .  Ac;corclingly, tlic court rejects ANRE's timeliness 

argunicn t. 

ANKF also argiies, in  the altcriiative, that, should tlie court determine that its petition is 

uiitimely, the court l imy also excuse such untimcltness pursuant to tlie portion of  BCL § 623 (11) 

(2) that perniits such discretionary cxcuscs 'Iftor good ciiuse shown." %e Hloclc Aftirmation in 

Opposition, TI 7 1 7-26 ANlIb, spccifically argucs that tlie "good cause'' that justitks c~cusa l  of 

its untimclincss in this c a ~  consists 01 its "good faith ] h u t  incorrect] reading of the interplay 

bctween LLC'L 3 1005 (b) and HCI, 3 623 (li)." J( / . ,  7 10. '1 o support this arguiricnt, ANRE 

d e s  the 1970 decision by the Appellate Division, J;ourth Department, i n  Ad~rflcr of h v i r  17 

AdiJironcJiick Jnu'ils. (31 A132d 1 100 14"' Dept 19701) that did, indcccl, cxcusc the iintiineliiiess ol'a 

dissciiting sliareholclcr's petition in view of the "special circunistaiices" that obtained in that casc, 

but that did not discuss those " S J K C I ~  circuinstauces" in any detail. 'I'he o n l y  state court caw 

tliat followcd the Dcxvis decisioii was tlic Appelllate Division, Second Department's, holding 111 

iWclII~1. of C'~n.ro// 17 h";'c.~~-u// ,  Ltd ( I  4 I A l lad  726 [2d Dept 1988 I ) ,  which did not involve tlic 

applicatiori o1'the I,l,('lI. In  its rcply papers, Capsag citcs tlic iiiore recent decision hy tlic 
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United States District'Court lor the Southern District of'New Yorlc in Pq) TV o/'Gi*rwlcv NCM, 

Ywk,  h e  v C;i,i/rncrn ( 1  989 IJS Dist LBXIS 5467 [ S1) N Y  19891), thal opirlcd that, in the context 

of IIC'JL 5 623 (11) (3), the lcrm "'[glood c;iusc' mirst necessarily iiieaii that the parly asking Ibr 

relief was in some way prcvcnted fkom nicetiiig the time limit." While tbc prcccdcnts set by 

fcderal case law that interprets New Yorli Stale statutes arc not biizdjng ~rpon New Yorlc Statc 

courts in every instance, this court believes that the rule enunciated i n  Pay 7'V IS rcasonahlc 

under these circunistances. AN RE'S argurucnt, if accepted, would have this court tTnd "good 

cause" to cxciise (lie latc ti ling of I? proceeding wliosc untitnelincss was occasioned by ANRG's 

owti admitlccl Iach ol'diligcizce, rather tlim by any action by  tiefendants or by circumstances 

beyond any party's control. C 'crtatiily, nothing prevciitcd A N R I  fro111 coiriincncing this 

procccding much earlicr than it did, giveii its tlircc-to-fo~rr-ii~c,nlh long awareness that Capsag 

intended to compensate ANIW with $465.60 f'or ils iiitcrcst in Capnam Sag. In  aiiy c~ise, ANRE 

has clearly failed to mcct its burden of establishing that "good caiise" exists to exc~ise the instant 

late filing. 'I'hcrcIbl-e, the court rcjccts ANRE's altcrnativc argutncnt as wcll. Accordingly, 

Ixciiitse the ciocutiicntal-y cvidcncc liacl heroin demonstratcs that ANRl1 clid not co~imieiice the 

inslant spccial proceeding in a timely fiisliion, WJJ 5 623 (11) (2) manclatcs that "all disscntcr's 

rights shall be lost," aiid thc court coiisequcntly firzds that the motion sliould be granted, aiid that 

ANRE'S petition shoulcl be dismissed. 'I'hc rciixiining arguments set forth in ANRE's opposition 

to the motion arc rendered tiioot by this hiding. 

l'lic s umll>yry .J Ll cl 1 

WIicii seeking suiiiniary judgment, the moving party hcars tlic burden 01' proving, by 

competenl, admissible evitlciicc, that iio material and triable issues of f'act exist. S'CL> 11 g. 

Winegiwd v New Ywk  1 h i v  Add C/ i * . ,  64 NY2d 8 5  1 (1985); SokoloM,, L h ~ u d ,  Merclrdics & 

C h i w a s  LfJ' v LLICIIPT, 299 AD2d 64 ( I  st Ikp t  2002). Oncc this showing Iias bccn tiiadc, thc 

burden shifts to the party opposing the motion to producc cvidcntiary proof, i r i  adtnissiblc li,rni, 

suf'licieiil to establish tlic cxislence 01 material issues of fact which require a trial of tlic action. 

10 



S[JC L' ,q Liickcrmcrn 11 I 'rty ofAJc.iv York. 49 NY2d 557 (1080); f'cmhcrlvn v New York C'i/,v Ti. 

Au/h , 304 AH2d 340 ( I "  I kp t  2003). Here, dcfcridants argue that there arc no triable issucs of 

fact with respect to any 01 h e  tlircc causes of'actioii set forth in ANRE's complaint. For the 

rollowing reasons, the corirt agrees. 

ANRE's first cause of action al lcgcs that defendants brc:iched the C'apiiam Sag 

agrccinent, in that they iillegedly excccdcd their coiihxtual a~itliority b y  briiigiiig about the 

Capsag merger 

01 a contract rests 011 the party seeking to enforce i t* ' '  Edcii T~wipo/wi .y  ,Sc~.vs , Inc v Hozisc of' 

Excellence I iw  , 270 AD2d 60, 67 ( I "  Dcpt 2000), quoting 1'm v Sir7gtlr C'o , 151 AD2d 234, 235 

(1" I k p t  1989). FLirther,"'oii a motion l'or suiiiiiiary judgment, tlic construction of ail 

uiiambiguoux coiltract is a qucstion 01 law ror the court to pass 011, and . .. circutiistmccs extrinsic 

to tlic agreement or \rnrying intcrprctations of' [he contract provisions will not be considcrccl, 

w h c  ... the inleiition of the parties can bc gathered Ikoiii thc inslruiiieiil ilself'." 1 k ~ ~ 5 c k  & 

IJndcl- New Y ork law, "tlic birrden olproviiig the csistcncc, terms arid validity 

Ahran, lnc. 11 S (7. Wcrhn;g & C-'O , lnc , 2x4 AD2d 203, 204 ( lb l  Depl ZOOl) ,  quoting Lake 

C'ons/r. R lJcv C'oi+p 1' C 'i/y of New York, 2 1 1 AD2d 5 14, 5 1 5 ( 1  '' Dept 1995). 

In its complaint, AN R E  spcci tically allcgcs that the C'apnain Sag agrccriictil prohibited 

Cape Sag fi-om iiivolving C'apiinm Sag i i i  tlic C'npsag merger. S'ct) Notice 01 Motion (niotion 

scqueiict: nuiiibcr 0021, l+xhtbit A (complaint), 7 22. lii lhcir motion, del'endaiiIs arguc that tlic 

terms of the C'apiimi Sag agreement expressly pc iw i i l t d  tlicm lo p~ i r s~ ie  [lie incrgcr. ld ; Wood 

AfiZrniation, 7 T  3 1-47, llefklidants cite subparagraph 2 (c) 01- the C'ap~i:ttn Sag agreement, 

wliich authorized Cape Sag to cUf'cct a iiiergcr "where the surviving entity ... is an AfliIiatc ol" 

C~qmam Sag; aiicl the scctioiis of the ('ape Sag agrcemeiit that dcfinc a "Person" as a liinitcd 

liability corporation, and ;in "Affiliate" as a Iiiiiitcd liabilily corporation: I )  "which owns 

directly, 01 iiidircctly, 25% or nzorc ol'tlie bcticlicial interest in;" or 2) which "is owned or 

controlled by;" o r  3) which is "under coiiiiiioti owiiership or coiitrol with" a liiriitecl liability 

corporation. I d ,  77 32-33; Exhibits J?, L. Ilcfcndanls concludc thal, lxcausc C'apsag is l~lider 
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thc saiiic degree of 'Icltliimon owiiersliip or coiitrol" by Cape Sag a x  Capii:im Sag was, the tliird 

coiiditioii of a contractually authorized merger was present. /d., 7 35. AN R E  rcspoiids that thc 

hregoing contractual language regarding ''cwninoii ownership or control" is ambiguous, bccausc 

"it was ANRI<'s understanding that A N R F  would have an owiicrsliip interest in any 'Aftiliatc' 

with who~n C;ipnaiii Sag would hc authorized to mcrgc." A ' P ~  Plaimti fJ's Memorandum of Law in 

Opposition to Motion (motion sccluence iiumber 002), at 9- 1 0  ANRE specilically argues that 

thc phrasc 'Iconiiiioii owncrship or control" was not included in the delinitioiis section 01. the 

Cape Sag agrccmeni, and was, thcrcforc, "susceptihlc of inorc than (one iiitcrpr-elation" and was, 

consequently ainbigirous as a matter of law. Id., a t  10- I 1 .  Ilcfciidants rcply that Ilicre is no 

ambiguity in  hc phrase llcoiiinio~i owncrsliip or control" - whose plain meaning dcnotcs ''partics 

wliicli have coiiiirioti owners" - and arguc that that plain ineiuiing supports their interpretation 

herein, bccause both Capnam Sag and Capsag wcrc under the l'coiizliioii ownership or control" of 

one managing iiiember - Le., Capc Sag. Scc Dei'eiidants' Kcply Mcrnorandum of Law, at 17-1 8. 

Deliendants also riote that AN 1111: has iiiilcd to put forth any possiblc a1 ternate reasonable 

iiiterpretations of the phrasc ''c(oiiitiion ownersliip o r  control" to support its conleiition that the 

phi-ase is mihiguous. Id. 'l'lic court agrees that [lie plirasc "ccimnio~i ownership or control" is not 

ambiguous, and finds for defendants on this issuc. 

As tlie Court of Appcals held in ,Yoi~/h l?d. Assoc , I L C '  v Inlerncrlional Bus. M m h s  C-'oip 

(4 N Y 3 d  272, 278 [2005)) :  
Wliethcr a contract is ambiguous is ;I qucstioii of-law a i i d  extrinsic cviclcricc may 
not be considered unlcss the document itself is ambiguous. turtlicr, "cxtrinsic 
and parol cvidciice is not adiuissiblc lo create an ambiguity in a writtcii agr-ccmcnt 
which is conipletc atid clear- and unambiguous irpoii its facc I iiilcriual citations 

D 111 it te d] . 'I 

Here, it is clear that the phrase "coiiiiiioii ownership o r  control" was not used as a term of'art i n  

the Capc Sag agreement and that thcrc was, tlieref'orc, 110 w e d  to include it aillong the list o l  

specially clcfiiied tcriiis, I t  is also self-cvident tl iat  tlic plain meaning of this phrase siiiiply 
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dcscribes oiic corpora.te entity (c.g., C'apnani Sag or Chpsag) that is owticd or controllccl by 

anothcr (e.g., C'ape Sag) in its capacity as  the forrucr entity's managing ruciiibcl-. A N i W  I d s  to 

cxplain why this interprctation is not rcasonablc and likewisc fail? to ofIer an alternative 

interpretation that could be decmcd to bc reasonablc. ANKlS also certainly fails to cxplain why 

its "Lindcrstnndiiig that ANRE would have an ownership interest in m y  'Affiliate' with whom 

Capnam Sag would bc autliorizcd to nicrgc" was a reasonable uiderstaiidiiig rather than 3 

wishful o ~ i e .  Thus, tlic court rcjects ANRE's argumcnt, and finds that the C'apnam Sag 

agreement did, in fact, autliorilc Capc Sag to cause tlic mcl-gcr ol' Capnam Sag with C'apsag. 

C:onsequcritly, the court also linds that ANKE's breach of coiitract claim iiiust fail, as a Inattcr of 

law, because iio breach occurred. The rehe ,  the court finally fiiicls that the portion of 

dcfendants' motjon that scclcs summary juclgmcnt dismissing tlic first cause o l  action in AN RE'S 

cotiiplaiiit should he grmtccl. 

ANRE's  sccolid cause of' action seeks ;I declaratory judgmcnt that C'apmiti Sag "was 

prohibi led from entering into Ihe mergcr or, allernatively, that the members of [Crtpnarn Sag I 
intcnded tlial [Clapiiain Sag] would not engagc in  any merger .. . that would efkctively dcprivc 

[ANKE] ol' [its] rig111 to protect [its] significant jnvestment in tlic Project by participatiiig in the 

management of the Project." Scc Notice of Motion (motion scqueim ntiiiiber 002), Exhibit A 

(complaht), 7 3 1 . Ikclaralory sjudgiuent is a cliscretionary rcinedy which may hc granted "as to 

the lights aiid other legal relations of thc partics to 3 justiciablc controversy wlietlicr or not 

hrtlicr relief is or coiild bc claimed." C'Pi,R 300 1 :  scc c.y. .Jciikin.v 17 ,S'/U/P of N. Y ,  Div o/ H u L I , ~ .  

L U I ~  C,'ovninii~ily KCnewZ, 264 AD2d 68 1 (1  st Dept 1999). Here, however, the court has already 

determilied that d c f d a n t s  diel not breach tlic C'apizam Sag agrecmcnt by effectuating thc C'apsag 

merger. 'I'hus, AN Rli  is not cntitled to a dcclxation that that  mcrgcl- was prohibitccl. With 

respect t o  11s propoxd "altcrnativc" declaration, the court notes that ANRE'S oppositioii papers 

are coiriplctcly devoid of' any argument to support its claims regardiiig the partics' alleged 

"intent." 'I'hus, the court deeiiis that ANliE has abancloned this line oliirgument. 'Ilie co~ir t  also 
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notes that the C:aptiaiit Sag agreement cxpius ly  reserves all iiianagcrncnt decisions to Chpnaiii 

Sag's managing niciiibcr - Le., Cape Sag - and not to ANRE. Thus, thcrc docs not appcar to bc 

any contractual uiidcrpiiuiing to ANI< E's argument in any case. 'I'licrcforc, the court finds that 

ANRE's sccond ca~ise ol'actioii must Liil, ;is a matter of law, and also finds that the portion ol' 

def'cnclatits' motion that scclcs sur-cunary .j udgmcnt disiiiissiiig that cause of' action should be 

grantccl. 

RNR17's final ca~rse of action secks a preliminary iii.junctiori to cilhcr rcscind or unwind 

the Capsag mcrger. Scr Notice of Motion (motion sequence numbcr 002), Exhibit A 

(complaint), 77 32-38. l'iirsuaiit t o  C ' P J X  630 1 : 
A prclimiixiry iii.junction may be gl-aiitcd in  any action where it appears that the 
clefctidarit threatens or is about to do, o r  is cloing or procuring or s u f k i n g  to be 
done, ai1 act in violation of the plaintiff's rights respecting the subject o l  thy 
action, m d  tending to rcnclcr the j iidgiiient ineffectual, or  in any action where tlie 
plaintiff has demanded aiicl would be entitled to a judgment rcstraining the 
dekiidant from the commission or continuance o l  an act, which, if cmmiittcd or 
contiiiucd during the pendency of the action, would producc in.jur.y to the plaintiff. 
A tcmporary restraining ordcr m a y  be granted pciiding a hearing lor ;i preliminary 
iiijunctioii where i t  appears that immediate and irrcparable injury, loss or damage 

will result utilcss the cicfcndant is restrained bclhrc thc Iical-jng caii be had. 

CPLI< (3301 . The Court of Appeals has hcld that ' ' 1  t Ihe parly sccltiiig a prclirninnry iii.junctioxi 

must deiiionstratc a probability of success on the merits, danger ul irreparable injury in the 

absciice ol'an in.juiiction iind a bdaiicc of equities in  its favor." Nohii N C J X ~  L)oor, L L L '  I) Fine 

Arts Hoz~siug, h c . ,  4 NY3d 819, 840 (2005), citing Doe v A;\ i d ,  73 NY2d 748, 750 ( I  988). 

1-lcrc, ANRE asserts that "thcrc is n likelihood of succcss on the merits bccausc the terim ol'lhe 

[Chpnam Sag I agreement prohibit [Capnan~ Sag] Urom eiitcri~ig into tlie iiicrgcr." S r c  Notice of 

Motion (motion scqiiencc nlnnber 0021, E:>thil?it A (complaint), f[ 3.5. However, as was 

previously discussed, the court has already clctcrmined that tlic tcrins of. h e  C'apnaln Sag 

agreement clearly ;LLI thori7ed defendants to c l lect  the C'apsag merger. 'I'hcrcfore, the coiirt Giids 

that ANRE's third cause ofactioti must fail, as  ;I matter of lilw, and also that the portion of' 



. . 

dei'endants' motion th3t scclts dismissal of' that cause of action sliould be granted. Accordingly, 

tlic court grants de~eiidaiits' sccond motion ill full, and awards them summary Judgiiie~it 

d i sin i s s i I 1 g AN RlE' s co iiip 1 ;I iii 1. 

Ill! C: 1 S I 0 N 

ACCORDINGLY, i'or the forcgoiiig reasons, it is hcreby 

O R D l < l < l ~ l )  tliat thc motion, pursuant to C'PLR 321 1 ,  of respondcnt C'apsag J Iarl-~or 

Manageinent, I , I  L' (motion scqueiice nuriibcr 00 I ) is gmited arid tlie petition bearing lndcx 

N~imber- 1 OOXhWI 2 is disiiiissed in its cntircty ;is against snici rcspondent , with costs and 

disburseiiieiits to said rcsporiclciit as taxed by tlic C'lcrk of [lie C h u r l ,  and llie C'lerk is directed to 

enter j irdgincrit accoldiiigly in h v o r  of said rcspoiideiit; arid it is fiirther. 

ORDER1311 that the motion, pursuant to CPLR 3212, of dcfeiidants Cape Sag 

Developers, [ , I  ,C.' and Capsag 1 Iarbor Managctiicnl, LLC (iiiolion sequence number 002) is 

granted a id  llrc complaint bearing Index Numbcr 100867/12 is clisniissed with costs and 

disl-Jurscmcnls to said del'eiidmts as taxccl by the C'lerlc upon tlic subiiiissjon of' aii appropriate 

bi l l  of'costs; and it is furtbcr 

Dated: 
ORT>ERED that 
New Yorlt, New 
October 3 , 

h e  Clerk i 
York 
201 2 

OONCJA M. MILLS, J.S.C. 
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