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Appeal from the United States District Court
for the Central District of California
S. James Otero, District Judge, Presiding

Argued and Submitted February 12, 2018
Pasadena, California

Before: BERZON and BYBEE, Circuit Judges, and WOODCOCK,"™ District
Judge.

Yujin, a South Korean electronics manufacturer, appeals the denial of a
motion for a new trial and a judgment in favor of Synet, its former U.S. distributor,
in the amount of roughly $2.01 million for breach of an oral exclusive
distributorship agreement.

1. Our review is substantially constrained because Yujin did not raise a
challenge to the sufficiency of the evidence in a Rule 50(a) motion before the jury
verdict and so has forfeited any such challenge. Nitco Holding Corp. v. Boujikian,
491 F.3d 1086, 1089-90 (9th Cir. 2007); Desrosiers v. Fight Int’l of Fla. Inc., 156
F.3d 952, 956-57 (9th Cir. 1998). We therefore address only the district court’s
Rule 59 ruling, denying the motion for a new trial, and “accord great deference to
Rule 59 rulings from the district court.” Desrosiers, 156 F.3d at 957. We may

reverse the denial of a motion for new trial “only if the record contains no evidence

- The Honorable John A. Woodcock, Jr., United States District Judge
for the District of Maine, sitting by designation.
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in support of the verdict” or “where the District Court has ‘made a mistake of
law.”” Molski v. M.J. Cable, Inc., 481 F.3d 724, 729 (9th Cir. 2007).

Despite these high standards of review, we reverse and remand for a new
trial on damages, because we conclude that the district court committed two
mistakes of law in denying the motion for a new trial: (1) the damage award does
not meet California standards of proof for lost profits in a fledgling business and
(2) the district judge’s post-verdict alteration of the damages was not done in
accordance with applicable precedent.

2. Yujin and Synet entered into an oral contract in which Synet became
Yujin’s exclusive distributor of vacuum robots that Yujin was introducing to the
American market. Synet’s contract with Yujin lasted only six to ten months before
Yujin cancelled it. California law on lost profits for a fledgling business therefore
applies to Synet’s lost profit claims.

3. Under California law, “[t]he damages recoverable in any case must be
susceptible of ascertainment with a reasonable degree of certainty, or, as the rule is
sometimes stated, must be certain both in their nature and in respect of the cause
from which they proceed.” Automatic Poultry Feeder Co. v. Wedel, 213 Cal. App.
2d 509, 516 (1963). It is a “fundamental rule that damages which are speculative,
remote, imaginary, contingent, or merely possible cannot serve as a legal basis for

recovery.” Frustuck v. City of Fairfax, 212 Cal. App. 2d 345, 367-68 (1963); see



(4 of 17)
Case: 16-55773, 07/26/2018, ID: 10955875, DktEntry: 29-1, Page 4 of 8

also Food Safety Net Servs. v. Eco Safe Sys. USA, Inc., 209 Cal. App. 4th 1118,
1132 (2012).

“Lost profits may be recoverable . . . where the evidence makes reasonably
certain their occurrence and extent.” Sargon Enter., Inc. v. Univ. of S. Cal., 55 Cal.
4th 747, 773-74 (2012).

Where the operation of an established business is prevented or
interrupted, as by a breach of contract, damages . . . are generally
recoverable for the reason that their occurrence and extent may be
ascertained with reasonable certainty from the past volume of business
and other provable data relevant to the probable future sales . . . . In
some instances, lost profits may be recovered where plaintiff introduces
evidence of the profits lost by similar businesses operating under
similar conditions . . . . On the other hand, where the operation of an
unestablished business is prevented or interrupted, damages for
prospective profits that might otherwise have been made from its
operation are not recoverable for the reason that their occurrence is
uncertain, contingent and speculative.

1d. “The plaintiff has the burden to produce the best evidence available in the
circumstances to attempt to establish a claim for loss of profits.” §. C.
Anderson, Inc. v. Bank of Am., 24 Cal. App. 4th 529, 535 (1994); Warner
Constr. Corp. v. City of Los Angeles, 2 Cal. 3d 285, 302 (1970).

The district court did not mention or apply the correct California standard
for proving future lost profits by an unestablished business. Instead, the district
court ruled that on the evidence presented, viewed most favorably to the plaintiff
— not the proper inquiry under Rule 59 — there was a “possibility” — not the

correct substantive standard under California law — that it would have resold the

4
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number of units that would support the damages award. Applying the correct
substantive standard instead of the incorrect one applied by the district court, the
damages award could not possibly be sustained.

The vast majority of the $2.01 million verdict was comprised of future lost
profits damages unsupported by any of the kind of evidence required under
California law. Standing alone, the testimony of Synet’s president, Mr. Rhim,
while competent evidence for certain categories in Synet’s damages request, was
not the best evidence of lost profits, and so could not support Synet’s burden to
establish future profit losses to a reasonable certainty. See id. (“In sum, although
plaintiff undoubtedly sustained damage . . . the amount of damage is entirely
uncertain, and we cannot believe that plaintiff has brought forth the best evidence
of which the case is capable.”). Two examples illustrate the evidentiary
deficiencies.

Roughly $813,000 of Synet’s damages request was for unfulfilled or
cancelled purchase orders from retailers and wholesalers after Yujin’s new
American distributor, Yujin USA, began reaching out to them directly. Despite
displaying a stack of papers to the jury that purportedly represented purchase
orders from Amazon.com, Synet actually introduced into evidence a single invoice
and purchase order for roughly $18,000 from one of four retailers. Synet produced

no other documentary evidence of any purchase order cancellations. In these
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circumstances, Mr. Rhim’s uncorroborated testimony of lost purchase orders was
not the “best evidence” of the future loss. S. C. Anderson, 24 Cal. App. 4th at 535.

The largest portion of Synet’s damages request was about $1.05 million
based on expected profit losses from sales it asserted would have occurred in 2015,
the second year of the two-year oral contract. Mr. Rhim testified that the company
would have met its sales goal of 35,000 units, so Synet multiplied that number by a
profit margin and subtracted a percentage for overhead. But Synet introduced no
evidence to support its assumptions about overhead rates. Particularly in light of
the fact that Synet actually sold less than 2,000 units and Yujin USA later sold
fewer than 6,000 units after it took over direct distribution, Mr. Rhim’s
unsupported testimony that Synet would meet its sales targets and sell 35,000 units
falls short of what California law requires for new business ventures claiming lost
profit. In addition, Mr. Rhim admitted that Synet’s claim for unfulfilled purchase
orders, discussed in the previous paragraph, included orders it received from
Amazon from June 2014 through January 2016. Those purported Amazon
purchase orders from 2015 were thus double-counted damages.

There may be additional defects with some of the remaining subcategories of

Synet’s roughly $2.94 million damages request.! But this Court need not address

!'In addition, roughly $765,000 of Synet’s damages request was for five
years of lost profits from Synet’s consulting business with the South Korean
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those details, because subtracting roughly $2.63 million in unsupported lost profits
leaves at most about $310,000 in remaining requested damages. Even assuming all
of the remaining amounts were proper, the $2.01 million award was without doubt
excessive under the correct legal standards for determining future lost profits
damages for an unestablished business under California law.

4. After the jury issued its verdict, the district judge, stating that the jury’s
$0 damage award to Yujin was not supported by the evidence, increased Yujin’s
damages award to about $323,000. The discretion of the trial judge “includes
overturning verdicts for excessiveness and ordering a new trial without
qualification, or conditioned on the verdict winner’s refusal to agree to a reduction
(remittitur).” Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 433 (1996).
However, it violates the Seventh Amendment for the district court to grant an
additur. Id. (citing Dimick v. Schiedt, 293 U.S. 474, 486487 (1935)).

Viewed differently, the district court’s modification of Yujin’s damages
award could be viewed as having reduced Synet’s $2.01 million award, a

remittitur, not an additur. If so, it was not a proper remittitur, because the district

government. Synet’s claim was unsupported by any corroborating evidence, and
the causal connection between Yujin’s contract breach and the government of
South Korea is not evident in the record. Although the jury may well have rejected
this part of Synet’s claim, we cannot be certain, because the math does not subtract
out precisely.
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court did not offer Synet the choice between the modified verdict and a new trial
on damages.

Synet’s damages request included an offset for the money it owed Yujin. As
evidenced by the jury’s answer to a special interrogatory, the jury squarely
addressed Yujin’s damages based on the same evidence the district court
considered, and awarded $0, precisely what Synet repeatedly asked it to do at trial.
Increasing Yujin’s damages in this situation violates Dimick. See also Fenner v.
Dependable Trucking Co., 716 F.2d 598, 603 (9th Cir. 1983) (““Once the trial court
finds a verdict excessive, the court cannot allow it to stand. The trial court abused
its discretion in entering a judgment reflecting damages it had determined were
excessive.”).

The district court necessarily concluded that the $0 award to Yujin was
against the weight of the evidence. The appropriate remedy in that circumstance
would have been to order a new trial on the cross-claim, not an additur. The
failure to order a new trial constituted an abuse of discretion for that additional
reason.

Accordingly, the district court is REVERSED AND REMANDED FOR A

NEW TRIAL ON DAMAGES.
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Yujin Robot Co., Ltd. v. Synet Electronics, Inc., Nos. 16-55773, 16-5578 JUL 26 2018

BYBEE, Circuit Judge, concurring in part and dissenting in part: MOLLY C. DWYER, CLERK

As I agree that the district court erred in increasing the jury’s award of $0 in
damages for Yujin, I join that portion of the memorandum disposition and concur
in the judgment. I see no error, however, in the district court’s denial of Yujin’s
Rule 50(b) and 59 motions.

As the majority acknowledges, Yujin’s failure to challenge the sufficiency of
the evidence in a Rule 50(a) motion prior to the jury’s verdict precludes our review
of whether there was a legally sufficient evidentiary basis for the jury’s verdict.
Mem. Disp. at 2-3; see Nitco Holding Corp. v. Boujikian, 491 F.3d 1086, 1089-90
(9th Cir. 2007) (citing Unitherm Food Sys., Inc. v. Swift-Eckrich, Inc., 546 U.S.
394 (2006)); Desrosiers v. Flight Int’l of Fla. Inc., 156 F.3d 952, 95657 (9th Cir.
1998). For the same reason, the district court properly denied Yujin’s Rule 50(b)
motion. Yet the majority goes on to address exactly that question we cannot
review, analyzing de novo whether Synet presented sufficient evidence of lost
profits under California law. Mem. Disp. at 3—7.

Rule 59 does not enumerate the grounds on which the district court may
order a new trial, but “[w]e have held that ‘[t]he trial court may grant a new trial

only if the verdict is contrary to the clear weight of the evidence, is based upon

false or perjurious evidence, or to prevent a miscarriage of justice.”” Molski v. M.J.
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Cable, Inc., 481 F.3d 724, 729 (9th Cir. 2007) (quoting Passantino v. Johnson &
Johnson Consumer Prods., 212 F.3d 493, 510 n.15 (9th Cir. 2000)). “Ultimately,
the district court can grant a new trial under Rule 59 on any ground necessary to
prevent a miscarriage of justice.” Experience Hendrix L.L.C. v.
Hendrixlicensing.com Ltd., 762 F.3d 829, 842 (9th Cir. 2014). We have never held
that the district court’s discretionary determination of whether a jury’s verdict was
against the clear weight of the evidence or a miscarriage of justice requires an
analysis of whether the evidence presented was sufficient under the substantive
law. Imposing such a requirement here enables Yujin—which plainly waived its
challenge to the sufficiency of the evidence—to nevertheless overturn on appeal
the jury’s verdict because “[t]he vast majority of the $2.01 million verdict was
[presumably] comprised of future lost profits damages unsupported by any of the
kind of evidence required under California law.” Mem. Disp. at 5.

Moreover, while a district court is allowed broad discretion to order a new
trial, our review is far more constrained. “Because determining ‘the clear weight
of the evidence’ is a fact-specific endeavor,” Molski, 481 F.3d at 729, one that
requires the district court to weigh for itself the evidence it has heard during trial,
“the court’s denial of a Rule 59 motion is virtually unassailable,” Desrosiers, 156

F.3d at 957. Synet presented evidence in support of its damages claim, including
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the amount requested for lost profits, and the district court reviewed that evidence
in determining that the jury’s award of an amount of approximately two-thirds
Synet’s request was not against the clear weight of the evidence. Based on its own
analysis of the trial evidence, the majority concludes that Synet failed to meet its
“burden to produce the best evidence available in the circumstances to attempt to
establish a claim for loss of profits,” Mem. Disp. at 4 (quoting S. C. Anderson, Inc.
v. Bank of Am., 30 Cal. Rptr. 2d 286, 290 (Cal. Ct. App. 1994)), and therefore
holds that the district court abused its discretion in denying a motion for a new trial
because there was no evidence supporting the portion of the jury’s verdict
presumably based upon Synet’s lost profits evidence. Under our “absolute absence
of evidence” standard, Molski, 481 F.3d at 729-30, I cannot agree that the district
court abused its discretion.

Finally, the majority suggests that the district court applied the wrong
standard to the Rule 59 motion by viewing the evidence in the light most favorable
to Synet. Mem. Disp. at 4. Although an error of law would support reversing the
denial of a new trial as an abuse of discretion, there is no indication the district
court erred here. The district court correctly noted that it was not required to view
the trial evidence in the light most favorable to the verdict in deciding the Rule 59

motion, but instead could weigh the trial evidence and assess the credibility of the
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witnesses. And it did so, reviewing the evidence, discussing the credibility of the
witnesses, and concluding that “although the Court itself may have arrived at a
different verdict, the Court cannot say that the jury’s award, in light of the evidence
and testimony presented and the argument of the attorneys, amounted to a
‘miscarriage of justice.”” The majority’s confusion appears to arise from the
court’s denial of Yujin’s alternative request for remittitur; in determining that the
damages award was not excessive (and therefore that remittitur was not warranted),
the district court properly viewed the damages evidence in the light most favorable
to the jury’s award. Fenner v. Dependable Trucking Co., 716 F.2d 598, 603 (9th
Cir. 1983).

In my view, the district court applied the correct legal standard in analyzing
Yujin’s motion for a new trial. It properly weighed the evidence and assessed the
credibility of the witnesses, and concluded that the jury’s verdict was not against
the clear weight of the evidence or a miscarriage of justice. I do not agree that it
was required to analyze the legal sufficiency of the evidence under California law
in conducting that inquiry, and therefore I cannot agree that the district court
abused its discretion in denying the motion for a new trial on this basis.

I respectfully dissent as to this issue.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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Form 10. Bill of Costs - Continued

l, , Swear under penalty of perjury that the services for which costs are taxed
were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk
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