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New Laws in Texas
Address Financial

Matters
By Jonathan J. Bates

On June 17, Gov. Rick Perry,
R-TX, signed into law two bills
of keen interest to family law-
vers in that state. They address
spousal maintenance and fraud
on the community estate.
SPOUSAL MAINTENANCE

In some limited situations, Tex-
as law permits a court to order
post-divorce payments, known
as spousal maintenance, from
one spouse to the other. H.B.
901 significantly has modified
Chapter 8 of the Texas Family
Code, which is the section that
authorizes spousal maintenance.

Many of the changes are es-
sentially refinements of termi-
nology, such as further empha-
sis that spousal maintenance is
only authorized for individuals
who lack sufficient property to
provide their own minimum rea-
sonable needs. The new changes
also clarify language providing
that maintenance is authorized
only in marriages of at least a
10-year duration, in instances
of violence within the family
unit, and/or when the spouse is
incapable of providing for the
spouse's minimum reasonable
needs because of an incapacitat-
ing physical or mental disability.

Further, the new Family Code
provisions clarify the rebuttable
presumption that spousal main-
tenance is not warranted un-
less the spouse seeking support

continued on page 6

How to Deal with the Distribution of
Intellectual Property Assets in Divorce

By Judith L. Poller and Elizabeth Warner

-

is creative (the “Creative Spouse”), and must rely in large part on his or her

spouse to provide both financial and personal support (the “Supporting
Spouse”) for a dream to be realized. The passage of time with no success may
lead to heightened tensions as the Supporting Spouse demands that the Creative
Spouse wake up and share the burdens of financial responsibility. This financial
tension may ultimately lead to a divorce.

While it may be relatively clear-cut to determine the value of real property,
financial accounts and even a professional practice, when a Supporting Spouse
and a Creative Spouse divorce, the question may arise as to how to distribute the
value of the intellectual property or “celebrity status” that the Creative Spouse
created during the marriage (the “Creative Asset”). Some Creative Assets may
already have a market-defined value at the time of commencement, while some
may only have an expectancy of value. This article considers what rights, if any,
a Supporting Spouse may have in the value of a Creative Asset.

DISTRIBUTING THE VALUE OF A CREATIVE ASSET WHEN THERE IS AN
INCOME STREAM

First, consider how to distribute the value of a Creative Asset that is already
generating income and has a market-defined value at the time of divorce. In
this scenario, the Creative Spouse is generally receiving income pursuant to an
agreement with a third party (the “Income Generating Agreement”). An Income
Generating Agreement can be structured in many different ways — for example
as a licensing agreement or a joint venture agreement — but essentially, the Cre-
ative Spouse has sold, licensed or assigned all or part of his or her interest in the
Creative Asset to a third party. These agreements present a reasonably clear solu-
tion because the asset has a readily identifiable value that the couple can divide.

Relationships are challenging. Add to the mix the dynamic of a spouse who

continued on page 2
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Each spouse can receive a share of
the future income stream from the
Income Generating Agreement.

There is an abundance of case
law dividing_future income streams
from such agreements, for many dif-
ferent types of intellectual property.
See, e.g., In re Marriage of Coiffi, No.
H028588 & H029712, 2007 Cal. App.
Unpub. LEXIS 4294 (Cal. Ct. App.
May 29, 2007) (dividing future royal-
ty streams in a patent to digital com-
munication computer technology);
Maloy v. Maloy, No. M2006-02463-
COA-R3-CV, 2008 Tenn. App. LEXIS
56 (Tenn. Ct. App. Jan. 31, 2008) (af-
firming the division of future royal-
ties in musical works). Companies
distributing royalties may be able
to divide the royalties and send the
Supporting Spouse his or her share
directly. If the income from a Cre-
ative Asset must first flow to the
Creative Spouse, any distribution of
income to the Supporting Spouse
should adjust for income taxes the
Creative Spouse will incur.
Unforseen Consequences

Even when the parties agree to
this arrangement, however, attor-
neys should take heed of unforeseen
consequences. While courts typically
only recognize a Supporting Spouse’s
right to share in the economic bene-
fits of the Creative Asset, as opposed
to a right to have managerial control
of the Creative Asset (Rodrigue v. Ro-
drigue, 218 F.3d 432 (5th Cir. 2000)),
this right to share in the economic
benefits can extend far beyond the
Income Generating Agreement. In In
re Marriage of Worth, 195 Cal. App.
3d 768, 241 Cal. Rptr. 135 (Cal. Ct.
App. 1987), where the parties had

Judith L. Poller, a member of this
newsletter’'s Board of Editors, is a
partner and Co-Chair of the Family
Law Group at Pryor Cashman LLP.
She was recently named among the
Top 50 Female Lawyers in New York
City by Super Lawyers Magazine -
Metro Edition. Elizabeth Warner is
an associate in the firm’s matrimo-
nial group.

entered into a settlement agreement
entitling the Supporting Spouse to
one-half of the future income stream
from a work, the court held that by
virtue of the Supporting Spouse’s
one-half entitlement, she was also
entitled to one-half of an infringe-
ment damages award. In Miner v.
Miner, No. 13-01-659-CV, 2002 Tex.
App. LEXIS 5841 (Tex. App. Aug. 8,
2002), the court ruled that a Support-
ing Spouse’s percentage interest in an
income stream resulted in the same
percentage interest in the income
streams from derivative works. When
drafting a settlement agreement, be
sure to be as specific as possible re-
garding the Supporting Spouse’s en-
titlement to future income in order to
avoid future litigation.

D1IvIDING A CREATIVE ASSET
WHEN A THIRD PARTY HAS
INVESTED IN THE CREATIVE ASSET,

Bur THERE 1S NO INCOME

Next, consider how to distribute
the value of a Creative Asset when a
third party has invested in the Asset
but it is not yet generating income.
In recording contracts or book deals,
for example, the Creative Spouse
will often contract with a third-par-
ty before the Creative Asset is fully
developed. In these types of con-
tracts, the third party advances the
money to develop the Creative As-
set, advances that are set off against
future royalties that may (or may
not) be realized. In return, the third
party buys the option to exploit (or
reject) the Creative Asset once it is
complete. Courts have tended to go
in different directions in addressing
this issue. In Schroeder v. Schroeder,
No. FSTFA044001474, 2006 Conn.
Super. LEXIS 2780 (Conn. Super. Ct.
Sept. 11, 2006), the Creative Spouse
had entered into a book deal con-
cerning a book that had been re-
searched, but not yet written at the

continued on page 4
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Joint Filing
continued from page 3

FRAUDULENT ACTIVITY

While an election that meets ei-
ther of the above qualifications will
result in at least partial indemnifi-
cation for an “injured and innocent
spouse,” fraudulent activity or actual
knowledge of erroneous filings on
the part of the spouse seeking relief
will negate any opportunity that he
or she had to claim status as an “in-
jured and innocent spouse.”

The Service has maintained that
spouses electing for relief must make
an election with clean hands or they,
too, will be subject to liability, fees,
interest, penalties and perhaps sanc-
tions. A spouse filing such tax returns
cannot have knowledge or awareness
of under reporting and then claim in-
nocence once the Service assesses a

deficiency. In other words, a husband
or wife may not enjoy the benefits of
all of the income and suddenly try to
claim “innocent and injured spouse.”
It is only where the one with the
money is putting it in a separate
pocket and it is not being spent dur-
ing the marriage that “innocent and
injured spouse” can even arise.
CONCLUSION

The issue of a joint filing is a
complicated one — and one that is
usually not within the expertise of
a divorce lawvyer. Tax advice should
be sought from an accountant who
has the expertise to know the Tax
Code and all its regulations and give
the appropriate advice on the fil-
ing. Often, the prudent attorney will
suggest that the parties sign a tax
indemnification agreement, suppos-
edly to alleviate this exposure to the
spouse whose income is not in ques-

tion. However, an indemnification
letter is effective only with regard
to acts between husband and wife.
Consequently, where the husband
agrees to indemnify the wife, in the
event the IRS reviews the return and
assesses penalties, the wife is not
protected from liability but must as-
sert her claims against the husband.
From the government perspective,
the wife will still be responsible for
potential taxes, interest, penalties
and legal fees. She will then have to
sue the husband to reimburse her
for any taxes, interest, penalties and
legal fees that she has been required
to pay. As this article points out, tax
issues are beyond the expertise of
most matrimonial attorneys. The ac-
countants and their advice really be-
come essential in these cases.

»,
—

IP Assets

continued from page 2

time of the commencement of the
divorce action. The court consid-
ered the book deal and stated that
“[tlhe book contract and payments
thereunder are assets,” but it ulti-
mately did not give the Supporting
Spouse an interest in it, given the
couple’s considerable wealth. But
see Michel v. Michel, 484 So.2d 829
(La. Ct. App. 1986) (awarding Sup-
porting Spouse a share of the prof-
its from the Creative Spouse’s book
deal, even though the book in ques-
tion was only in outline form at the
time of commencement).

When faced with this kind of
scenario, a good framework for de-
termining how much a Supporting
Spouse should receive is to use the
formula some courts use in a di-
vorce for the division of stock op-
tions. See, e.g., DeJesus v. DeJesus,
90 N.Y.2d 643, 687 N.E.2d 1319,
665 N.Y.S.2d 36 (1997). As with un-
exercised stock options, here there
is an agreement for potential future
income that was entered during the
marriage, but will not generate in-
come until post-judgment, income
that is contingent on the Creative
Spouse’s post-commencement ef-

forts. This stock option formula di-
vides the amount of time from the
contracting date to the date of com-
mencement by the total time from
the contract date to the date of the
receipt of benefits under the con-
tract. Applying this formula would
give a Supporting Spouse a percent-
age of future income steams in the
Creative Asset equivalent to the per-
centage of time that the contract ex-
isted during the marriage. To arrive
at the “total time” denominator in
the above formula, attorneys should
look to the projected times estimat-
ed in the third-party agreement for
the Creative Asset to be complete.
Also, the Creative Spouse’s attorney
should always ensure that the Sup-
porting Spouse’s interest does not
trigger before the third party has
fully recouped its advances.
D1vIDING THE CREATIVE
AsSSeT WHEN THERE Is No
MARKET-DEFINED VALUE

Even where no third party has
demonstrated an interest in the Cre-
ative Asset and any future income
or value from the Creative Asset is
contingent on myriad factors, in-
cluding luck, the Supporting Spouse
may still be entitled to a share of the
Creative Asset.

There is a body of case law that
suggests that in this scenario, the
correct result is to allot the Sup-
porting Spouse a percentage of any
future benefit that may be realized,
if, as and when the Creative Spouse
receives such benefit. In Gulbrand-
sen v. Gulbrandsen, 22 So.3d 640
(Fla. Dist. Ct. App. 2009), where the
Creative Spouse had co-developed
a device with a pending patent ap-
plication, instead of attempting to
obtain a share of the device’s future
value based on estimates or based
on the time and expense put into
its development, the Supporting
Spouse argued for an in-kind share.
The court awarded the Supporting
Spouse 12.5% of any future benefits
from the patent, if any were ever re-
alized. Other courts have made sim-
ilar percentage distributions of in-
tellectual property assets that have
yvet to be exploited. See, e.g., In re
Marriage of Monslow, 259 Kan. 412,
912 P.2d 735 (Kan. 1996).

There is, however, a counterveil-
ing body of case law that suggests
that where there is no readily ascer-
tainable value to a Creative Asset, it
is too speculative to divide. In Van-
Wormer v. VanWormer, No. 186493,

continued on page 8
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2005 Va. Cir. LEXIS 15 (Va. Cir. Ct.
Feb. 25, 2005), the court refused to
award the Supporting Spouse any
portion of the Creative Spouse’s pat-
ent where no royalties from the pat-

ent had been received. In Zander

v. Zander, FA 9700745878, 1999 WL
711503 (Conn. Super. Ct. Aug. 30,
1999), the court refused to award
the Supporting Spouse an interest
in the Creative Spouse’s unsigned
song recordings where they had no
present market value,

Perhaps the best reasoning to ap-
ply in this scenario should paral-
lel intellectual property law. Under
federal intellectual property law,
any work can be registered for pro-
tection, regardless of whether it has
an established monetary value. In
fact, under patent law, even if the
work is not registered, priority is
given to the person who conceived
of an invention first and continued
to work on it with reasonable dili-
gence. 35 U.S.C. § 102. However,
an unfinished work cannot receive
intellectual property protection.
Thus, matrimonial law should rec-
ognize the divisibility of the Cre-
ative Asset, even if it has not “sold,”
based on its stage of development.
Where the Creative Asset is devel-
oped enough to receive recognition
under federal intellectual property
law, it is an asset worth splitting in
the divorce. However, if the Cre-
ative Asset must undergo many
structural changes before it can re-
ceive protection, it is too tangential
and speculative for valuation in di-
vorce. In other words, if no third-
party has expressed interest in the
song and the Creative Spouse is
still working on the lyrics, the song
should not be divided.

DIVIDING THE VALUE OF THE

CREATIVE SPOUSE’s CAREER
Even if there is no Creative As-
set that federal intellectual property

law would protect, the Supporting
Spouse still may be entitled to some
credit.

For example, New York and New
Jersey both recognize “celebrity sta-
tus” as enhanced earning capacity,
which is a divisible marital asset in
divorce. Elkus v. Elkus, 169 A.D.2d
134, 572 N.Y.S.2d 901 (1st Dep't
1991); Piscopo v. Piscopo, 231 N.J.
Super. 576, 555 A.2d 1190 (N]. Su-
per. Ct. Ch. Div. 1988), aff’d 232 N.]J.
Super 559 (N.J. Super. Ct. App. Div.

Under federal intellectual
property law, any work
can be registered for
protection, regardless
of whether it bas an

established moneitary value.

1989). In former New York Mayor
Rudy Guiliani’s divorce action, the
court held that though the Mayor’s
then-unsigned book deal, worth
$2.7 million, was negotiated post-
commencement and could not be
considered a marital asset for equi-
table distribution, the court could
consider the unsigned book deal in
determining the Mayor’s celebrity
status as it indicated his future en-
hanced earning capacity, which was
a divisible marital asset. Anonymous
v. Anonymous, 01/10/2002 N.Y.L.J.
21, col. 2 (Sup. Ct. N.Y. Co. Jan. 10,
2002). That said, most states do not
recognize celebrity status as a mari-
tal asset. See, e.g., In re Marriage
of McTiernan, 133 Cal. App. 4th
1090, 35 Cal. Rptr. 3d 287 (Cal. Ct.
App. 2005). Even in New York and
New Jersey, the Supporting Spouse
has many hurdles to overcome in
order to receive credit for the Cre-
ative Spouse’s enhanced earning
capacity. In Sterling v. Sterling, No.
310833/99, 2001 WL 968262 (Sup.
Ct. N.Y. Co. July 31, 2001), aff’d 303
A.D.2d 290, 757 N.Y.8.2d 530 (1st

Dep’t 2003) the court indicated that
it would only consider a Creative
Spouse’s celebrity status as a di-
visible marital asset if the Creative
Spouse was able to “consistently
obtain lucrative work.” It refused to
characterize the Creative Spouse’s
fame as a marital asset where she
was merely a soap opera actress, or
“average entertainer.”

Alternatively, a Supporting Spouse
may have a claim to share in the
Creative Spouse’s future publicity
rights (i.e., the Creative Spouse’s
right to commercially exploit his
or her identity). See David Westfall
and David Landau, “Publicity Rights
as Property Rights,” 23 Cardozo
Arts & Ent. L,J. 71 (2005). This, for
example, would give a Supporting
Spouse an interest in the Creative
Spouse’s future endorsement deals.
However, this position is largely un-
tested in the matrimonial arena.

A Supporting Spouse’s attorney
should be careful when negotiating
for a share of a Creative Spouse’s
enhanced earning capacity or pub-
licity rights. Claiming these inter-
ests is difficult and expensive to
prove in court.

CONCLUSION

While dividing the interest in in-
tellectual property assets can be
complicated, there are creative ways
to provide some structure to make
sense of the chaos. Unfortunately,
the downside is that there may not
be the finality in divorce, which is
necessary for couples to move on
with their lives. However, fairness
may dictate that the financial ben-
efits from a Creative Asset flow to
both the Creative Spouse and the
Supporting Spouse post-judgment.
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